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The Practice of Universal Jurisdiction in The United States

written by Victoria Yundt

Part Three of the Practice Guide is intended to provide an overview of the practice of universal jurisdiction 

within the United States federal court system and an understanding of how the doctrine of universal jurisdiction 

may act as a tool to litigate serious international human rights violations within the United States. It will also 

discuss the challenges and disadvantages of attempting to invoke universal jurisdiction.

I. Introduction to Universal Jurisdiction in the United States

The theory of universal jurisdiction, also commonly referred to as the universality principle in international 

law, has a lengthy, albeit controversial, history within the United States legal system. While nearly all 

international legal practitioners would likely (and rightfully) acknowledge the United States as a consistent 

“persistent objector”1 in the area of international human rights law—garnering a rate of reluctance rivaling 

that of the world’s most oppressive regimes2—a long tradition of universalist thinking exists in the United 

States. This American universalist tradition of international law is grounded in the belief that international 

law should be viewed as universal law, “rather than mere politics of preference or a shallow reckoning of 

state consent.”3  This longstanding part of the United States international law tradition deemed American 

universalism consists primarily of two fundamental presumptions. First, is the assumption that “international 

law is real law” and is considered “just as real” as domestic law, because it is observed and practiced as such 

by the nation’s lawyers and judges.4  Second, is the notion that international law is considered, at its very 

core, the same for “all peoples,” which is to say that there exists certain elements of a “universal civilization” 

commonly shared by all of humanity regardless of distinct and differing histories or societies.5

Furthermore, compared to other national legal systems, the United States is considered more liberal with 

regards to its position on the practice of universal jurisdiction in its federal courts. International legal scholars 

and practitioners point to the 1990s as the period for which nation’s judiciary upheld the most liberal views 

1  See Hunter, Salzman & Zaelke, supra note 28, at 309, for a description of the international rule of the “persistent objector.”
2	 See	for	example	Interactive	Map:	Status	of	Ratification	on	Human	Rights	Treaties,	OHCHR,	http://indicators.ohchr.org/	(last	visited	Feb.	16,	2017),	for	up-to-date	information	
on	the	ratification	status	of	18	existing	international	human	rights	treaties	for	197	countries.	According	to	the	OHCHR,	the	United	States	has	is	the	only	country	that	has	not	ratified	the	United	
Nations	Convention	on	the	Rights	of	the	Child	(pre-2015:	the	list	of	States	not	to	ratify	the	treaty	previously	included	Somalia	and	South	Sudan).		Id.	Additionally,	the	United	States	is	one	of	a	
handful	of	countries	not	to	ratify	the	United	Nations	Convention	on	the	Rights	of	Peoples	with	Disabilities.		Id.	
3	 Mark	Weston	Janis,	International	Law	as	Fundamental	Justice:	James	Brown	Scott,	Harold	Hongju	Koh,	and	the	American	Universalist	Tradition	of	International	Law,	46	St.	Louis	
Univ.	L.	J.	345,	346	(2002).
4	 Id.	(internal	quotations	omitted)	(emphases	added)
5	 Id.	(emphases	added).
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regarding the use of the universal jurisdiction doctrine within the context of international human rights 

litigation. This apparent trajectory towards a more progressive international human rights agenda—in which the 

notion of State sovereignty was struck down in favor of preventing impunity and enhancing accountability—

was largely welcomed and highly applauded by human rights advocates in the international community. 

However, a series of federal judicial decisions in international civil suits over the last decade have led to a 

more conservative viewpoint on the scope and use of universal jurisdiction as a tool for adjudication of the 

most serious universal offenses, particularly the U.S. Supreme Court’s narrowing of the category of crimes 

that may be challenged before U.S. courts on grounds of universality (discussed below in Section III.C.2). 

On the other hand, however, the U.S. federal judiciary has taken a significantly less restricted outlook on 

applying universal jurisdiction over widely accepted universal crimes in international criminal suits. 

II. Evolution of Universal Jurisdiction in United States LAW

For centuries, a common understanding has resonated among a majority of nations that some sort of common 

law of nations exists to preside over crimes of the most atrocious nature. Furthermore, the belief was that this 

body of law allowed any State to prosecute any perpetrator of such heinous acts. The United States was no 

exception to this general perception. In the United States, the application of universal jurisdiction has existed 

for more than 200 years. Article I, section 8 of the Constitution provides Congress with the power to, “define 

and punish Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations.”6  

This section provides a general overview of the law of nations and its earlier application in domestic law 

(discussed in Subsection A), and its role in combating early acts of piracy (discussed in Subsection B). Lastly, 

Subsection C introduces the Alien Tort Statute, discussing its origin and its subsequent development.

A. The History of the “Law of Nations”

Universal jurisdiction is a concept almost as old as the United States. However, this concept, though at 

the time not fully realized, resided in the belief that a superior body of international law existed among 

all nations. This universal body of law was commonly referred to as the law of nations. During the late 

eighteenth century, the United States courts referenced the law of nations when attempting to justify their 

ability to try and prosecute foreign nationals for crimes of common concern to all mankind—whether or not 

6	 	U.S.	Const.	art.	I,	§	8	(emphasis	added).
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the crime was committed under its jurisdiction or against a U.S. citizen. Thus, the reference to the law of 

nations in the distant past has laid the grounds for the present scope and application of universal jurisdiction. 

According to Edward Dumbauld, the law of nations was seen as a “species of universal law based on reason 

and binding on all mankind, which eighteenth century jurists did not hesitate to recognize as valid.”7  During 

the 1790s, the United States—including the Framers and the judiciary—was concerned with adopting laws 

and practices that would make the fledgling nation be seen as a legitimate sovereign in the international 

community. The Framers and early Justices clearly understood that as a young, emerging nation, the global 

legitimacy of the country critically depended on the congruity of its domestic law with the rules and norms 

governing the international system.8 Nowhere is this more visibly evident than in a letter to French Minister 

Edmond C. Genet from Thomas Jefferson, in which Jefferson proclaimed the law of nations as “an integral 

part” of the “law of the land.” 9

Early case law also illustrates the emphasis placed on the law of nations by the United States jurists. It was 

Justice James Wilson that said, “When the United States declared their independence, they were bound to 

receive the law of nations, in its modern state of purity and refinement,” in a 1796 United States Supreme 

Court opinion.10 One of the most influential judicial decisions during the early-ninetieth century was The 

Paquete Habana. It was in this 1900 United States Supreme Court opinion that a clear picture was presented 

regarding where international law ranked within the United States domestic legal system.  In The Paquete 

Habana, the Supreme Court considered acts of two United States seagoing vessels during the 1898 Spanish-

American War. While navigating the high seas, U.S. ships captured two Cuban fishing vessels, the Paquete 

Habana and Lola, as a prize of war. To determine whether such acts where prohibited under the law of 

nations the Court referred to past treaty law. This review of past State practice indicated that a universal 

precedent (similar to the present notion of opinio juris11) existed in the international community that called 

for all nations to alleviate, during times of peace and war the “evils of war in favor of all coast fishermen.”12 

The United States Supreme Court’s method of looking to evidence of both State practice and opinio juris to 

determine whether binding customary international law exists among “civilized nations” is practically the 

7	 Edward	Dumbauld,	John	Marshall	and	the	Law	of	Nations,	104	Univ.	of	Penn.	L.	Rev.	38,	38	(1955).
8	 Harold	Hongju	Koh,	International	Law	as	Part	of	Our	Law,	98	Am.	J.	Int’l	L.	43,	44	(2004).
9	 Letter	from	Thomas	Jefferson,	Secretary	of	State,	to	M.	Edmond	C.	Genet,	French	Minister	(June	5,	1793)	in	Library	of	Congress,	The	Works	of	Thomas	Jefferson	in	Twelve	
Volumes	(Paul	Leicester	Ford	ed.,	Federal	ed.),	available	at	http://lcweb2.loc.gov/service/mss/mtj//mtj1/018/018_0631_0634.pdf
10	 Ware	v.	Hylton,	3	U.S.	(3	Dall.)	199,	281	(1796).
11	 See	supra	note	48	and	accompanying	text.
12	 The	Paquete	Habana,	175	U.S.	677,	688	(1900).
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same method used to identify such binding-custom today.  13

Most notably, in The Paquete Habana opinion is a single passage that particularly stands out among 

international law practitioners and is quoted most often:

International law is part of our law, and must be ascertained and administered by the courts 

of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly 

presented for their determination.

… [W]here there is no treaty, and no controlling executive or legislative act or juricial [sic] 

decision, resort must be had to the customs and usages of civilized nations; and, as evidence of 

these, to the works of jurists and commentators….

Such works are resorted to by judicial tribunals, not for the speculations of their authors concerning 

what the law ought to be, but for trustworthy evidence of what the law really is. 14

There are two important takeaways from this excerpt, namely: (1) international law is part of United States 

domestic law, and (2) where there is no governing treaty, legislative or executive act, or judicial precedent, 

a court must resort to customary international law.  This second takeaway is especially important, because 

it suggests theoretically, that in the absence of national law, customary international law should ultimately 

prevail. However, as this practice guide and history will contest, this past notion of international law 

possessing a higher standing than that of domestic law within the hierarchical order—a belief previously held 

by a fledgling country seeking recognition as a legitimate sovereign State among prominent players in the 

international community—has transitioned toward disavowing such a view in exchange for a legal system 

increasingly reliant on the idea that the customary principle of State sovereignty trumps international law. 

13	 See	supra	section	III.C.2,	at	2.3,	for	an	discussion	of	Sosa	v.	Alvarez-Machain,	124	S.	Ct.	2739	(2004)	that	illustrates	how	U.S.	courts	continue	to	rely	on	evidence	of	widespread	
state	practice	and	opinio	juris	as	establishing	customary	international	law	that	invokes	a	domestic	court’s	ability	to	invoke	universal	jurisdiction.
14	 The	Paquete	Habana,	175	U.S.	at	700.
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B. The Early Role of Piracy and the Law Nations

Piracy is a crime that clearly illustrates the need for international law. Instances of robbery and other acts of 

violence on the high seas were issues known to the ancient Greeks, Romans, Chinese and others.15 It further 

demonstrates the long tradition of international law and the connection between international and national 

legal systems,16 which is especially true for the United States. Furthermore, due to perpetrators of piracy 

having the ability to travel beyond any one State’s national jurisdiction, a crime such as piracy demands 

an internationally coordinated response. Even in 1787 the United States Constitution referred to piracy and 

the need for international cooperation and coordination in response17 to a shared international problem. The 

Constitution authorized Congress to “define and punish Piracies and Felonies committed on the high Seas, 

and Offenses against the Law of Nations.”18  Then two years later, the Judiciary Act of 1789, eventually 

referred to as the Alien Tort Statute (“ATS”) was codified. 

United States v. Smith perfectly captures this early relation between the law of nations and piracy in the 

United States court system. In Smith,19 the Court found that piracy was a crime against the law of nations 

and therefore the Court ruled that the United States had the right to seize, prosecute and punish any offender 

taking part in the act of piracy even if the United States had “no links of territory with the offense, or of 

nationality with the offender (or even the victim).”20  In this 1820 case, the Court even deemed pirates to be 

“an enemy of the human race.”21 

Probably the most influential outcome of this early eightieth-century piracy case, though, was how the Court 

in Smith construed the Judiciary Act of 1790.22 It determined that Congress had the authority to define and 

punish piracy in prohibiting piracy through reliance on the law of nations.23 Looking to “the works of jurists, 

writing professedly on public law ... the general usage and practice of nations … [and] judicial decisions 

recognising and enforcing [the law of nations on piracy],”24 the Supreme Court concluded piracy, pursuant 

15	 Mary	Ellen	O’Connell,	Richard	F.	Scott,	Naomi	Roht-Arriaza	&	Daniel	D.	Bradlow,	The	International	Legal	System:	Cases	and	Materials	3	(Foundation	Press	ed.,	7th	ed.	2015).
16	 Id. 
17	 Id. 
18  	 U.S.	Const.	art.	I,	§	8	(emphasis	added).	
19  	 United	States	v.	Smith,	18	U.S.	(5	Wheat.)	153	(1820).	
20  	 Restatement	(Third)	of	Foreign	Relations	§	404	comm.	a	(1987).		
21  	 Smith,	18	U.S.	(5	Wheat.),	at	161.			
22	 See	Judiciary	Act	of	March	3,	1819,	ch.	77,	3	stat.	510,	for	a	description	of	acts	constituting	piracy	and	rules	for	prosecution	and	punishment	of	such	crimes	under	the	statute.	The	
Judiciary	Act	of	1819	states:	“That	if	any	person	or	persons	whatsoever,	shall,	on	the	high	seas,	commit	the	crime	of	piracy,	as	defined	by	the	law	of	nations,	and	such	offender	or	offenders,	
shall	afterwards	be	brought	into	or	found	in	the	United	States,	every	such	offender	or	offenders	shall,	upon	conviction	thereof,	before	the	circuit	court	of	the	United	States	for	the	district	into	
which	he	or	they	may	be	brought,	or	in	which	he	or	they	shall	be	found,	be	punished	with	death.”	Id.	(emphasis	added).	
23	 Smith,	18	U.S.	(5	Wheat.)	at	160.	
24		 Id.	at	160–61.	
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to the law of nations, to mean “robbery upon the sea” under the Act of 1819.25 Not only has this decision 

allowed United States courts to prosecute modern-day piracy as defined in modern customary international 

law,26 but it also points to a sense of shared universal crimes.

C.The Origin of the Alien Tort Statute 

Often associated with piracy and universality in early U.S. Supreme Court decisions, the law of nations is 

also mentioned in the Judiciary Act of 1789.27  Section 9 of the congressional statute included a minute clause 

that eventually would be referred to as the Alien Tort Statute. It read: 

[The district courts] shall also have cognizance, concurrent with the courts of the several States, or 

the circuit courts, as the case may be, of all causes where an alien sues for a tort only in violation 

of the law of nations or a treaty of the United States. 28

Congress’s decision to add this clause in the Act of 1789 has long been a mystery. Little legislative history 

regarding the Act exists, leaving many international legal practitioners uncertain about the original meaning 

and purpose of the Alien Tort Statute (“ATS”). Moreover, the ATS often serves only as a source of confusion 

within the United States court system with a majority of judges finding the language to be cryptic. Judge 

Friendly, in a decision of the U.S. Court of Appeals for the Second Circuit, referred to the Act as “[t]his old 

but little used section is a kind of legal Lohengrin … no one seems to know whence it came.”29 Chief Justice 

Roberts noted in Kiobel v. Royal Dutch Petroleum Co., “the ATS was only invoked twice in the late 18th 

century, but then only once more over the next 167 years.”30 Thus, for nearly two centuries the Alien Tort 

Statute remained buried in the Judiciary Act of 1789, dormant until 1980.31 Nevertheless, the question still 

remains—why enact the ATS?

25	 Id. 
26		 See	discussion	infra	Section	III.C.1,	at	1.1.	
27	 	Judiciary	Act	of	1789,	ch.	20,	§	9,	1	Stat.	73,	76–77	(codified	as	amended	at	28	U.S.C.	§	1350).
28	 Judiciary	Act	of	1789,	ch.	20,	§	9,	1	Stat.	73,	76–77	(codified	as	amended	at	28	U.S.C.	§	1350).	
29  	 ITT	v.	Vencap,	Ltd.,	519	F.2d	1001,	1015	(2d	Cir.	1975).	For	non-opera	enthusiasts,	the	character	Lohengrin	was	the	mysterious	knight	in	the	eponymous	opera	by	Richard	Wagner.	
See	also	Guinto	v.	Marcos,	654	F.	Supp.	276,	279	(S.D.	Cal.	1986);	Sanchez-Espinoza	v.	Reagan,	770	F.2d	202,	206	(D.C.	Cir.	1985);	Tel-Oren	v.	Libyan	Arab	Republic,	726	F.2d	774,	827	
(D.C.	Cir.	1984)	(Bork,	J.,	concurring);	Cohen	v.	Hartman,	490	F.	Supp.	517,	518	(S.D.	Fla.	1980).	

30  Kiobel	v.	Royal	Dutch	Petro.	Co.,	133	S.	Ct.	1659,	1663	(2013)	(citing	Moxon	v.	The	Fanny,	1793	U.S.	Dist.	LEXIS	1	(D.	Pa.	1793),	then	citing	Bolchos	v.	Darrel,	3	F.	Cas.	810	
(D.S.C.	1795);	then	citing	O’Reilly	de	Camara	v.	Brooke,	209	U.S.	45	(1908);	and	then	citing	Khedivial	Line,	S.A.E.	v.	Seafarers’	Int’l	Union,	278	F.2d	49,	51–52	(2d	Cir.	1960)	(per	curiam)).	
31 	 See	Filártiga	v.	Peña-Irala,	630	F.2d	876	(2d	Cir.	1980).	
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Anne-Marie Slaughter recognizes the ATS  “as fulfilling a more general duty under the law of nations,” which 

is “to uphold the law of nations as a more imperative—a matter of national honor.”32 William Dodge has 

argued that “the original intent of the Alien Tort Clause was to provide [a] broad civil remedy for violations 

of the law of nations,” and that the framers of the ATS had envisioned that international law norms could be 

vindicated and would continue to evolve over time.33 

Today, the eighteenth-century statute can be found amended and codified in Title 28 of the U.S. Code.34  This 

tiny thirty-three-word statute providing “the district courts shall have original jurisdiction of any civil action 

by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States,”35 has 

been extremely controversial since its rebirth in the 1980s, a spike in its use in the human rights era of the 

1990s—and after a volatile period of nearly two-decades—the 2013 case of Kiobel.

III. Modern Use of Universal Jurisdiction In United States Courts 

This section will evaluate the recent trends in the U.S. federal judicial system with regards to its volatile 

relation with its power to exercise universal jurisdiction in both international criminal and civil suits. It will 

also analyze the influential principles of territoriality and State sovereignty on an increasing dualist legal 

system. Lastly, it will suggest that the U.S. court system is transitioning towards a significantly limited 

jurisdictional reach in international civil suits, while at the same time leaning toward an increasingly lenient 

application of universal criminal jurisdiction over widely recognized universal crimes, such as piracy, 

genocide and torture. 

A. United States, International Law & Territorial Jurisdiction

With regards to jurisdiction in international law, “[t]he starting point in this part of the law,” according to Ian 

Brownlie is “that, at least as a presumption, jurisdiction is territorial.”36 Jurisdiction is more often than not 

a function of sovereignty—even nowadays—that continues to be grounded in territory.37  Cherif Bassiouni 

has emphasized, “sovereignty, jurisdiction, and territory have traditionally been closely linked…. due to the 

recognized importance of avoiding jurisdictional conflicts between states and providing legal consistency 

32 	 Anne-Marie	Burley	(now	Slaughter),	The	Alien	Tort	Statute	and	the	Judiciary	of	1789:	A	Badge	of	Honor,	83	Am.	J.	Int’l	L.	461,	464	(1989).	
33 	 William	S.	Dodge,	The	Historical	Origins	of	the	Alien	Tort	Statute:	A	Response	to	The	“Originalists”,	19	Hastings	Int’l	&	Comp.	L.	Rev.	221,	237,	241–43	(1996).	
34			 28	U.S.C.	§	1350.	
35 Id.
36			 Brownlie,	supra	note	2,	at	299.
37 Id. at 301.
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and predictability.” 38

Extraterritorial jurisdiction has traditionally been confined to crimes carried out by a State’s own citizens 

abroad.39 Nonetheless, over the last century additional forms of extraterritorial jurisdiction have emerged, 

including States exercising jurisdiction over non-nationals in instances where actions outside their territorial 

borders based on (i) a “protective principle” (preventing acts that threaten to inflict harm within their 

territory) or (ii) a “passive-personality” principle” (remedying extraterritorial crimes perpetrated against 

a State’s own nationals). 40In these instances, the reach of a State may, therefore, appear universal with 

respect to the categories of extraterritorial jurisdiction previously mentioned, but in all of them there is “a 

connection or legal nexus among sovereignty between sovereignty and the territoriality of the enforcing state, 

or the nationality of the perpetrator or victim, or the territorial impact of the extraterritoriality proscribed 

conduct.” 41Consequently, extraterritorial national jurisdiction’s universal reach is not equivalent to universal 

jurisdiction.42  Furthermore, not all conduct that is universally condemned is potentially subject to universal 

jurisdiction. 43

1. The Influence of the Territoriality Principle & The Differentiation 

From Universal Jurisdiction 

As the discussion surrounding Kiobel illustrates below, the U.S. Supreme Court has strayed from tradition, 

judicial precedent, legislative intent and the customary international principle of universality. 

The principle of territoriality has a powerful presence within the United States and often influences the 

willingness of United States courts to invoke universal jurisdiction. Territory significantly influences the U.S. 

judicial process and affects the extent to which universal jurisdiction may be applied in federal court. 

The territoriality principle is considered the most basic and fundamental principle relating to jurisdiction in 

international law.44 According to the territoriality principle, jurisdiction prevails over acts within the territory 

in which they were carried out. 45

38 	 Bassiouni,	History	of	Universal	Jurisdiction,	supra	note	4,	at	40.	
39	 Brownlie,	supra	note	2,	at	30–4	
40		 Restatement	(Third)	of	the	Foreign	Relations	Law	of	the	United	States	§402	(1987)	(stating	that	the	protective	principle	under	international	law	is	recognized	as	applying	to	crimes	
of	“espionage,	counterfeiting	of	the	state’s	seal	or	currency,	falsification	of	official	documents,	as	well	as	perjury	before	consular	officials,	and	conspiracy	to	violate	the	immigration	or	customs	
laws,”	while	the	passive-personality	principle	“is	increasingly	accepted	as	applied	to	terrorist	and	other	organized	attacks	on	a	state’s	nationals	by	reason	of	their	nationality,	or	to	assassination	
of	a	state’s	diplomatic	representatives	or	other	officials.”)	
41	 Bassiouni,	History	of	Universal	Jurisdiction,	supra	note	4,	at	42.
42	 Id. 
43	 Id. 
44		 Ryngaert,	supra	note	7,	at	49.	
45	 Ryngaert,	supra	note	7,	at	49.
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In the United States, Congress is not allowed to legislate extraterritorially, unless a clear congressional 

statement exists stating the contrary.46

Constitutionally speaking, there was an early emphasis on justice being administered territorially was no 

mere slogan of secession,47 as is proof by the judiciary article in the U. S. Constitution. Article III, § 2, clause 

3 declared: “the trial of all crimes, except in cases of impeachment … shall be held in the state where the said 

crimes shall have been committed.”48 Additionally, a number of early ninetieth century U.S. Supreme Court 

decisions,49 as well as the nation’s legal scholars of the time,50 greatly emphasized the role of territory when 

discussing issues related to conflicts between international and domestic law: a norm which they strongly 

viewed, although somewhat ironically, as grounded in customary international law of the era.

In more recent history, the territorial principle no longer garners its superiority from customary international law, 

but instead is deemed a matter of statutory construction.51  The question of territorial jurisdiction has therefore 

become a domestic judicial function, and focuses on interpreting statements provided by a democratically 

elected and accountable United States legislature.52 Which is to say that if Congress has concluded that 

application of its laws abroad—beyond the territorial reach acceptable of customary international law—is 

necessary, the courts should not question it, but instead interpret it based on the original intent of Congress.53 

On the other hand, where Congress has explicitly chosen not to apply a statute extraterritorially, the courts 

cannot rely on international law to establish extraterritorial application.54

In the case of EEOC v. Arabian American Oil Co55 The United States Supreme Court interpreted the 

presumption against extraterritoriality as protecting “against unintended clashed between [U.S] laws and 

those of other nations could result in international discard.”56 This justification of applying presumption 

against extraterritoriality to protect “against normative competency conflicts” is easily extinguished by the 

46	 Id. 
47	 Id. 
48		 But	see	U.S.	Const.	art.	III,	§	2,	cl.	3,	(continuing	to	state	“but	when	[crimes]	not	committed	within	any	state,	the	trial	shall	be	at	such	place	or	places	as	the	Congress	may	by	law	
have	directed”).	Compare	Ryngaert,	supra	note	7,	at	66	n.95	(speculating	that	the	reference	to	“within	any	state”	probably	referred	to	terrae	nullius	or	“territories	acquired	or	to	be	acquired	by	
the	United	States”),	with	Andreas	Lowenfeld,	U.S.	Law	Enforcement	Abroad:	The	Constitution	and	International	Law,	4	Am.	J.	Int’l	L.	880,	882	(1989)	(contending,	“it	is	not	implausible	to	
consider	that	they	[the	Framers]	had	in	mind	crimes	established	in	the	exercise	of	extraterritorial	jurisdiction	permitted	by	the	law	of	nations.”).	
49		 See	Rose	v.	Himely,	8	U.S.	(4	Cranch)	241,	276	(1808)	(holding	that	“legislation	of	every	country	is	territorial”);	The	Appolon,	22	U.S.	(9	Wheat)	362,	370–72	(1824)	(declaring	
“[t]he	laws	of	no	nation	can	justly	extend	beyond	its	own	territories,”	that	these	“can	have	no	force	to	control	the	sovereignty	or	rights	of	any	other	nation,	within	its	own	jurisdiction”	that	juris-
diction	would	be	“at	variance	with	the	independence	and	sovereignty	of	foreign	nations,”	and	that	such	jurisdiction	had	“never	yet	been	acknowledged	by	other	nations,	and	would	be	resisted	
by	none	with	more	pertinacity	than	by	the	Americans.”).	 	
50		 See,	e.g.,	1	Francis	Wharton,	A	Digest	of	the	International	Law	of	the	United	States	1–3	(1886).	
51		 Ryngaert,	supra	note	7,	at	68.	See	also	EEOC	v.	Arabian	American	Oil	Co.,	499	U.S.	244,	248	(1991).	
52 Id. 
53		 Ryngaert,	supra	note	7,	at	68–9.	
54		 Id.	at	69.	 	
55			 EEOC	v.	Arabian	American	Oil	Co.,	499	U.S.	244,	248	(1991)	[hereinafter	Aramco].	
56		 Aramco,	499	U.S.	at	248	(Congress	later	overruled	the	U.S.	Supreme	Court	by	enacting	42	U.S.C.	§	2000(e)	(Supp	V.	1993));	see	also	Kiobel,	133	S.	Ct.	at	1668–69	(asserting	that	
recognizing	a	“cause	of	action	for	conduct	occurring	in	the	territory	of	another	sovereign”	may	cause	“diplomatic	strife”).		
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mere fact that U.S. courts do not determine whether or not to apply foreign law after weighing the sovereign 

interests involved—on the contrary they only defer to the intent of Congress.57 Moreover, international law 

generally requires a State, when seeking to exercise jurisdiction outside its territorial reach, to show some 

link to its nationality, territory, or national security interests. 58

Most often, though, Congress, rather than the judiciary “is likely to have superior informational and technical 

expertise on how to make [a] determination” concerning whether a statute ought to have extraterritorial 

application.59 The presumption against extraterritoriality, in principle, is only supposed to apply to substantive 

statutes, including statutes governing antitrust, securities and employment.60 It is not intended to apply to 

jurisdictional statutes that are meant to govern their territorial scope.61 A prime example of such a statute is 

the Alien Tort Statute (“ATS”). 

Universal jurisdiction, on the other hand, is a concept that goes beyond national sovereignty—that is, 

the historical basis for national criminal jurisdiction.62 Universal jurisdiction is the jurisdiction over “acts 

committed outside [States’] territory by non-nationals whose victims also were not their nationals,”63 which 

arises rather from the nature of the crime. Section 404 of the Restatement (Third) of American Foreign Relations 

Law states the commonly held view on universal jurisdiction amid the international legal community:

A state has jurisdiction to define and prescribe punishment for certain offenses recognized by the 

community of nations as of universal concern, such as piracy, slave trade, attacks on or hijacking 

of aircraft, genocide, war crimes, and perhaps certain acts of terrorism, even where none of the 

bases of jurisdiction indicated in § 402 is present.64

Universal jurisdiction in this context is essentially jurisdiction to adjudicate crimes defined under international 

law. International law recognizes an exception to the general requirement that States seeking to exercise 

jurisdiction outside its territory must demonstrate some relation to its territory, nationality, or national security 

57		 Id.	at	70.	
58		 Julian	G.	Ku,	Kiobel	and	the	Surprising	Death	of	Universal	Jurisdiction	Under	the	Alien	Tort	Statute,	107	Am.	J.	Int’l	L.	835,	835	(2013)	[hereinafter	Ku,	Kiobel	and	the	Surprising	
Death	of	Universal	Jurisdiction].	
59		 Ku,	Kiobel	and	the	Surprising	Death	of	Universal	Jurisdiction,	supra	note	193,	at	840.	
60		 Ryngaert,	supra	note	7,	at	71.	
61	 Id. 
62		 Bassiouni,	History	of	Universal	Jurisdiction,	supra	note	4,	at	42.	
63		 Henkin,	Neuman,	Orentlicher	&	Leebron,	supra	note	1,	at	657.	
64	 Restatement	(Third)	of	the	Foreign	Relations	Law	of	the	United	States	§404.
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interests for a group of the most serious crimes: universal jurisdiction.65 

In theory, the presumption against extraterritoriality should not conflict with U.S. statutes, such as the ATS, 

establishing provisions that extend universal jurisdiction over the most heinous crimes. 

b. The Increasingly Dualist Legal System in the United States 

There are two general principles of international law that exist to govern a State’s method for integrating 

rules and obligations of international law into its domestic legal system. These concepts are referred to as 

monism and dualism. 

In a State with a monist legal system international law is viewed as joined together with, as well as part of 

the national legal order of the State.66 Essentially, monist theory prioritizes the desire to establish a formal 

international legal order tasked with the duty of instituting the rule of law among all nations.67

In a dualist legal system international law considered as standing apart from domestic law.68 For international 

law to take any effect on rights and obligations at the domestic level, international law requires domestication 

through the State’s legislative process.69 Dualist theory, emphasizes principles of individual self-determination 

and state sovereignty. 70

When a State’s legal system is derived from a monist model, international law is regarded as a legal framework 

that serves to guide state-to-state relations within the international community. 71

Most importantly, under a monist framework, international law is considered a source of law integrated 

into—as well as superior to a State’s domestic law—which in turn creates a single, unitary legal system that 

observes a hierarchical legal order with international law at the top and domestic law underneath.

65	 Ku,	Kiobel	and	the	Surprising	Death	of	Universal	Jurisdiction,	supra	note	193,	at	835.	Julian	G.	Ku	acknowledges:	
Under	this	principle,	any	nation	has	the	right	to	exercise	prescriptive	and	adjudicative	jurisdiction	over	certain	crimes,	irrespective	of	any	connection	between	that	crime	and	its	territory.	Histor-
ically,	states	invoked	universal	jurisdiction	to	apply	their	criminal	laws	to	acts	like	piracy,	but,	in	the	modern	era,	universal	jurisdiction	is	often	justified	by	the	severity	and	heinousness	of	the	
crimes.	Hence,	states	have	imposed	criminal	liability	for	acts	such	as	torture	and	genocide,	even	if	those	acts	had	no	territorial	or	other	connection	to	a	state.
66 
67		 Carolyn	A.	Dubay,	General	Principles	of	International	Law:	Monism	and	Dualism,	Int’l	Judicial	Monitor	(Int’l	Judicial	Acad.,	Wash.,	D.C.,	&	Am.	Soc’y	of	Int’l	Law,	Wash.,	
D.C.),	Winter	2014,	http://www.judicialmonitor.org/archive_winter2014/generalprinciples.html.	
68	 Id. 
69	 Id. 
70	 Dubay,	supra	note	204.	
71	 Id 
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72

A treaty, for instance, that has undergone ratification or acceptance materializes into part of a State’s national 

legal system. Thus, as a result of this monistic understanding of international law, international law is capable 

of being directly applied and enforced in domestic courts without the need for prior domestic implementation. 
73

The dualist model, on the other hand, has a completely different view on the relationship between international 

law and domestic law at the national level. Within a dualist model, a State observes a distinct separation 

between international legal obligations that sovereign States agree to recognize resulting from its foreign 

relations, and domestic laws that are binding between the State and its citizens.74 Based on this notion, 

international law may only possess legally binding force at the national level if it is implemented domestically, 

which ultimately allows for the complete division between international law and state law.  Under this theory, 

dualism has come to be commonly understood as not viewing international law as superior to domestic law, 

and therefore, whether international law has a relevant role within a domestic legal system is a decision 

reserved for a State’s national political process.75 A treaty, for instance, to have any effect and bind a State in 

its international relations, requires the head of state to first execute it. Regardless of such action, in order to 

be binding at the national level, and enforceable within a State’s domestic legal system, the treaty in question 

must then go through the appropriate lawmaking process and be specifically implemented as legislation. 

The United States uses this mixture of monistic and dualistic approaches when handling international law 

at the national level. However, recent judicial decisions in the United States have indicated a shift to a more 

dualistic approach to the domestic implementation of international.

When the United States was first founded, monism appeared to form the basis of the budding nation’s 

approach to international law. This is evident in Article VI of the United States Constitution,76 as well as 

the landmark decision of The Paquete Habana, where the United States Supreme Court famously declared 

customary international law as being “part of our law”77(discussed in Section I). Despite the introduction 

of formal international institutions in the twentieth-century and a drastic upsurge in the amount of bilateral 

72	 Id 
73	 Id 
74 Id
75 Id
76		 See	U.S.	Const.	art.	VI,	cl.	2		(declaring	“This	Constitution,	and	the	laws	of	the	United	States	which	shall	be	made	in	pursuance	thereof;	and	all	treaties	made,	or	which	shall	be	
made,	under	the	authority	of	the	United	States,	shall	be	the	supreme	law	of	the	land;	and	the	judges	in	every	state	shall	be	bound	thereby,	anything	in	the	Constitution	or	laws	of	any	State	to	the	
contrary	notwithstanding.”).	
77		 The	Paquete	Habana,	at	700.	



15

UNIVERSAL JURISDICTION
A PRACTICE GUIDE

JUST ATONEMENT INC.

JUST ATONEMENT INC.

and multilateral treaties, the United States continues to adopt an increasingly dualist approach to the role of 

international law in its domestic legal system. A prime example of this trend toward dualism is the 2008 United 

States Supreme Court decision in Medellin v. Texas concerning the enforceability of the Vienna Convention 

on Consular Relations and the United Nations Charter.78 According to the Supreme Court, “only if the treaty 

contains stipulations which are self-executing, that is, require no legislation to make them operative, will 

they have the force and effect of a legislative enactment.”79 The Court went on to explain that a treaty might 

be deemed as holding the status of “self-executing when the textual provisions indicate that the President and 

Senate intended for the agreement to have domestic effect,”80 for which the Court ultimately found that the 

Vienna Convention on Consular Relations and the United Nations Charter had no effect. 

The decision Saleh et al. v. Bush, et al81  decision emphasized U.S. courts’ trend of advancing domestic 

law over international law, regardless of the fact that jus cogens norms, such as the crime of aggression, 

are norms for which no derogation is permitted even by sovereign States or its government officials. This 

class action suit brought on behalf of Iraqi refugees challenged the legality of the Iraq war alleging that the 

Bush administration participated in an illegal war of aggression against Iraq—an offense in clear violation 

of the jus cogens norm prohibiting the crime of aggression. Here, the domestic Westfall Act82 was deemed 

to supersede and be given greater weight than international treaties banning aggression. The Ninth Circuit 

additionally dismissed allegations that the Nuremberg Judgment’s prohibition on domestic immunity for 

government officials who take part in aggression was binding as a matter of domestic law. 

C. Precedent for Universal Jurisdiction in United States Courts

Allegations of crimes meant to invoke universal jurisdiction may only be brought in United States federal 

court.83 This includes crimes invoking universal civil jurisdiction under the Alien Tort Statute, as well as 

those invoking universal criminal jurisdiction, such as the Piracy Statute, Genocide Implementation Act of 

1987 or Torture Act. Regardless, each of these federal statutes is rooted in either customary international law 

78		 See	generally	Medellin	v.	Texas,	128	S.	Ct.	1346	(2008).	
79		 Id.	at	505–6	(emphasis	added).	
80 	 Id.	at	519	(emphasis	added).	
81 	 Saleh	v.	Bush,	848	F.3d	880,	890	(9th	Cir.	2017).	
82 	 See	generally	28	U.S.C.A.	§	2679.	
83 	 See	Restatement	(Third)	of	Foreign	Relations	§	111	cmt.	e	(quoting	28	U.S.C.	§	1331	&	Restatement	(Third)	§	303)	(“Cases	arising	under	treaties	to	which	the	United	States	is	a	
party,	as	well	as	cases	arising	under	customary	international	law,	or	under	international	agreements	of	the	United	States	other	than	treaties,	are	‘Cases…arising	under…the	Laws	of	the	United	
States,	and	Treaties	made…under	their	Authority,’	and	therefore	within	the	Judicial	Power	of	the	United	States	under	Article	III,	Section	2	of	the	Constitution.	Civil	actions	arising	under	inter-
national	law	or	under	a	treaty	or	other	international	agreement	of	the	United	States	are	within	the	jurisdiction	of	the	United	States	district	courts.	For	the	purpose	of	Section	1331,	all	valid	inter-
national	agreements	of	the	United	States,	whatever	their	designation	and	whatever	the	form	by	which	they	are	concluded	(see	§	303),	are	‘treaties	of	the	United	States.’	Customary	international	
law,	like	other	federal	law,	is	part	of	the	‘laws…of	the	United	States.’”);	Id.	§	404	(“Although	the	issue	has	apparently	not	arisen,	it	has	been	assumed	that	a	State	cannot	exercise	jurisdiction	to	
punish	piracy.	Perhaps	it	was	considered	that	the	grant	to	Congress	of	the	power	to	define	and	punish	piracies	(United	States	Const.	Art.	I,	Sec.	8)	is	exclusive	of	the	States.”).	
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or treaty provisions for which the United States is a party (or in most instances both). 

When discussing the different approaches States’ domestic legal systems take to implement provisions 

permitting courts to invoke universal jurisdiction, international law practitioners often refer to universal civil 

or universal criminal jurisdiction. Though the universality principle is typically discussed within the context 

of criminal law with regard to the prosecution of the most serious offenses84—such as aggression, genocide, 

war crimes, slavery, torture, piracy, and crimes against humanity—some States may allow for prosecution 

of such crimes under universal civil jurisdiction. In this instance, a State will hear allegations brought by 

victims usually claiming gross human rights violations in the hopes of receiving damages for the harm 

suffered, regardless of where the offense actually took place. Similar to universal criminal jurisdiction (e.g., 

as in the Pinochet case), universal civil jurisdiction may be based merely on the horrific nature of the crime 

alleged (e.g., a violation of a jus cogens norm), without a territorial or personal connection to the forum as a 

requirement for bringing the suit before the court in question. 

Most international law scholars and practitioners consider universal civil jurisdiction as a quite rare and 

peculiar method of implementing universal jurisdiction in a State’s domestic legal system. However, as 

most would agree, the United States often chooses to act in its own unique way, and thus, it comes with no 

surprise that the United States federal courts have long preferred to try claims of universal civil jurisdiction 

over claims of universal criminal jurisdiction. Though it is important to note that the U.S. federal court 

system—while its preference appears to lean toward invoking universal civil jurisdiction—will, in the most 

exceptional circumstances, prosecute claims under the concept of universal criminal jurisdiction. 

1. Crimes Invoking Universal ‘Criminal’ Jurisdiction in U.S. Courts

On October 21, 2009, then Senior Advisor Wellington Webb made a statement to the Sixth 

Committee of the United States General Assembly regarding the scope and application of the 

principle of universal jurisdiction in the United States. The United States Representative stated that 

“his delegation” understood universal jurisdiction to mean the following: 

[T]he assertion of criminal jurisdiction by a State in respect of certain grave offences, where the 

State’s only link to the crime was the presence in its territory of the alleged offender. …

84		 Ryngaert,	supra	note	7,	at	135.	
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Under United States law, federal courts were empowered to assert jurisdiction over crimes of 

serious international concern, such as piracy, torture, genocide and terrorism, even in the absence 

of a significant link between the State and the crime in question. Typically, the courts were 

empowered to exercise such jurisdiction only where the alleged perpetrator was physically present 

in the United States.85 

Again in a 2010 written statement submitted to the Sixth Committee, The United States once more asserted 

that a number of federal criminal statutes provided its courts with jurisdiction over certain serious crimes 

“even when there is no direct link between the offense and the United States other than the alleged offender’s 

presence in the United States.”86  Such federal statutes the statement noted were derived from jurisdictional 

provisions of international terrorism and other treaties for which the nation is a party.87  However, the United 

States also admitted “the authority to exercise such broad jurisdiction” under a few of these statutes for which 

a small subset of offenses—such as piracy, genocide and torture—were covered, “derives, at least in part, 

from recognition of the offense as a universal crime under customary international law.”88 Here, the United 

States was specifically referring to three federal criminal statutes—the Piracy Statute (18 U.S.C. § 1651), 

Genocide Implementation Act of 1987 (18 U.S.C. § 1091), and Torture Act (18 U.S.C. § 2340A).89  

It is also important to the fact that pursuant to the U.S. judicial system federal criminal prosecutions must 

be brought by the Department of Justice.90 This means that only federal prosecutors, not private parties or 

victims, may file criminal complaints that call for a U.S. federal court to administer universal jurisdiction 

under these criminal statutes.  Additionally, prosecution of a universal criminal offense must be grounded in 

a particular U.S. criminal statute that defines the act as a crime under domestic law.91 

85		 U.N.	GAOR,	Sixth	Committee,	64th	Sess.,	13th	mtg,	¶¶	24–25,	at	5,	U.N.	Doc.	A/C.6/64/SR.13	(Oct.	21,	2009)	(statement	by	Wellington	Web,	Senior	Advisor	to	the	Permanent	
Representative	of	the	U.S.,	U.S.	Mission	to	the	U.N.,	on	the	scope	and	application	of	the	principle	of	universal	jurisdiction	(Agenda	Item	84)).	
86	 U.N.	GAOR,	Sixth	Committee,	65th	Sess.,	United	States	Submission:	Information	on	the	Scope	and	Application	of	the	Principle	of	Universal	Jurisdiction,	at	1	(2010)	[hereinafter	
U.S.	Submission	to	U.N.	GAOR,	Sixth	Committee,	65th	Sess.],	available	at	http://www.un.org/en/ga/sixth/65/ScopeAppUniJuri_StatesComments/United%20States.pdf.	
87		 Id.	See	also	id.	at	2	&	n.3,	for	an	example	of	how	“legislation	establishing	broad	U.S.	criminal	jurisdiction	can	be	traced	to	U.S.	treaty	obligations,”	including	such	legislation	as	
“18	U.S.C.	§	32	(Destruction	of	aircraft	or	aircraft	facilities);	18	U.S.C.	§	37	(Violence	at	international	airports);	18	U.S.C.	§	122,	878,	1116	(Protection	of	foreign	officials,	official	guests,	
and	internationally	protected	persons);	18	U.S.C.	§	831	(Prohibited	transactions	involving	nuclear	materials);	18	U.S.C.	§	1203	(Hostage	taking);	18	U.S.C.	§	2280	(Violence	against	maritime	
navigation);	18	U.S.C.	§	2232f	(Bombings	of	places	of	public	uses,	government	facilities,	public	transportation	systems	and	infrastructure	facilities);	49	U.S.C.	§	46502	(Aircraft	Piracy).”	U.S.	
Submission	to	U.N.	GAOR,	Sixth	Committee,	65th	Sess.,	supra	note	231,	at	2	&	n.3.	Moreover,	the	U.S.	stated	that	“[b]road	criminal	jurisdiction	for	some	of	these	crimes	may	also	reflect	
customary	international	law	based	on	relevant	state	practice	and	opinio	juris.”	Id.	at	2	n.3.	
88 	 U.S.	Submission	to	U.N.	GAOR,	Sixth	Committee,	65th	Sess.,	supra	note	231,	at	1.	But	see	id.	at	3–4,	which	states:	“When	considering	whether	to	exercise	universal	jurisdiction,	
even	if	customary	international	law	or	a	treaty	regime	recognizes	the	state’s	authority	to	assert	jurisdiction	over	an	offense,	there	are	often	prudential	or	other	reasons	why	the	United	States	
refrains	from	exercising	such	jurisdiction.	For	example,	the	United	States	may	appropriately	defer	asserting	jurisdiction	in	favor	of	a	state	on	whose	territory	the	crime	was	committed,	as	such	
crimes	injure	community	where	they	have	been	perpetrated	in	particular,	the	bulk	of	the	evidence	will	usually	be	found	in	that	territory,	and	prosecution	within	the	territorial	state	may	contrib-
ute	to	the	strengthening	of	rule	of	law	institutions	in	that	state.”	Id.	
89  Id. at 1 n.2. 
90  Id. at 3. 
91  Id. 
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An unanswered but potentially important request relating to universal criminal jurisdiction is whether the War 

Crimes Act of 1996, 18 U.S.C. § 2441,92 as amended,93 was intended to provide U.S. federal courts with the 

authority to establish universal criminal jurisdiction to prosecute extraterritorial war crimes. The War Crimes 

Act, at first glance, gives the impression of containing a universal jurisdictional reach for U.S. federal courts 

to criminally prosecute war crimes. However, legislative history confirms that Congress expressly intended 

not to include such a provision extending universal criminal jurisdiction over such jus cogens violations in 

the statute94, which means prosecution under the War Crimes Act requires “that the person committing such 

war crime or the victim of such war crime is a member of the Armed Forces of the United States or a national 

of the United States.” 95

While piracy under the federal criminal statute 18 U.S.C. § 1651 has met much success with regard to courts 

exercising their ability to invoke universal jurisdiction to adjudicate such claims, allegations of genocide 

under 18 U.S.C. § 1091 and torture under 18 U.S.C. § 2340A have proven more controversial and less likely 

to successfully invoke universal jurisdiction.

1. Modern-Day Piracy 

As highlighted above in Section I, there exists a long history in the United States for universal jurisdiction over 

piracy, which is evident in its statement to the UN Sixth Committee, 65th Session on universal jurisdiction. 

This statement recognized maritime piracy as one of the oldest acknowledged universal crimes. 96Most 

importantly, though, the United States emphasized the role of universal jurisdiction to help combat the issue 

of modern-day piracy off the coast of Somalia, stating: 

92 	 See	18	U.S.C.	§	2441.	The	War	Crimes	Act	of	1996	declares	“Whoever,	whether	inside	or	outside	the	United	States,	commits	a	war	crime,	in	any	of	the	circumstances,”	wherein	
“the	person	committing	such	war	crime	or	the	victim	of	such	war	crime	is	a	member	of	the	Armed	Forces	of	the	United	States	or	a	national	of	the	United	States.”	Id.	§	2441(a)	&	(c).	Prohibited	
conduct	includes	torture,	cruel	or	inhuman	treatment,	performing	biological	experiments,	murder,	mutilation	or	maiming,	intentionally	causing	serious	bodily	injury,	rape,	sexual	assault	or	
abuse,	and	taking	hostages.	Id.	§	2441(d).	
93 	 See	Michael	John	Garcia,	Cong.	Research	Serv.,	RL33662,	The	War	Crimes	Act:	Current	Issues	1	(2009),	for	additional	background	on	the	1997	amendment	to	the	statute.	“At	
the	time	of	enactment,	the	War	Crimes	Act	only	covered	grave	breaches	of	the	1949	Geneva	Conventions….	Congress	amended	the	War	Crimes	Act	the	following	year	to	cover	additional	war	
crimes…including	violations	under	Article	3	of	any	of	the	1949	Geneva	Conventions	(Common	Article	3).	Common	Article	3	is	applicable	to	armed	conflicts	‘not	of	an	international	character’	
(e.g.,	civil	wars,	rebellions,	and	other	conflicts	between	State	and	non-State	actors)	and	covers	persons	taking	no	active	part	in	hostilities,	including	those	who	have	laid	down	their	arms	or	
been	incapacitated	by	capture	or	injury.	Such	persons	are	to	be	treated	humanely	and	protected	from	certain	treatment,	including	‘violence	to	life	and	person,’	‘cruel	treatment	and	torture,’	and	
‘outrages	upon	personal	dignity,	in	particular,	humiliating	and	degrading	treatment.’”	Id.	
94		 See	Report	from	the	Committee	on	the	Judiciary	on	the	War	Crimes	Act	of	1996,	HR	Rep	No	104-698,	104th	Cong,	2d	Sess.	at	7–8	(1996).	When	reporting	on	the	bill	that	even-
tually	became	the	War	Crimes	Act	of	1996,	the	House	Committee	on	the	Judiciary	rejected	suggestions	by	the	State	Department	and	Defense	Department	to	assert	universal	jurisdiction	over	
war	crimes.	Id.	The	reasoning	of	the	Committee	was	that	the	assertion	of	universal	jurisdiction	“could	draw	the	United	States	into	conflicts	in	which	this	country	has	no	place	and	where	our	
national	interests	are	slight”	and	“problems	involving	witnesses	and	evidence	would	likely	be	daunting.”	Id.	at	8.		The	Committee	also	argued	that	there	were	other	alternatives	to	punishing	war	
criminals,	including	extradition	to	nations	involved	in	the	conflict	for	prosecution	or	by	an	international	tribunal.	Id.	
95		 18	U.S.C.	§	2441(b).	
96		 Garcia,	Cong.	Research	Serv.,	supra	note	238,	at	1.	
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[A]s part of its efforts to combat piracy off the coast of Somalia, the United States has strongly 

encouraged all states to ensure that they adequately criminalize piracy under their national laws 

and empower their courts with jurisdiction to prosecute cases even where the specific attack did 

not have a direct nexus to prosecute cases even where the specific attack did not have a direct 

nexus to their state.97

The United States has implemented a federal criminal statute to prevent and punish piracy.98 This piracy 

statute, 18 U.S.C. § 1651, declares: “Whoever, on the high seas, commits the crime of piracy by the law of 

nations, and is afterwards brought into or found in the United States, shall be imprisoned for life.” 99

For modern piracy cases see United States v. Hasan and United States v. Ali, discussed below. 

United States v. Hasan (2010)

The United States v. Hasan100 decision provided a number of noteworthy findings regarding the relation 

between piracy and universal jurisdiction.  In particular, the district court’s decision differentiated between 

18 U.S.C. § 1659 (domestic piracy) and § 1651 (general policy), stating that the former only applied to acts 

of piracy executed by United States citizens or foreign nationals upon United States citizens or ships.101 In 

contrast, 18 U.S.C. § 1651 allowed for the prosecution of “general piracy,” rather than domestic piracy, through 

the ability to invoke universal jurisdiction.102 Additionally, it concluded that no violation of constitutional 

due process protections occurred when the court applied the definition of piracy as found under modern 

customary international law.103 The court supported this conclusion with reference to the definition of general 

piracy in Article 101 of the United Nations Convention on the Law of the Sea (“UNCLOS”) for which it 

argued was viewed by the United States as being customary international law, although the United States was 

not a party to the 1982 treaty. 104

Thus, as is evident in the Hasan ruling, the United States continues to view piracy as a universal crime for 

which universal jurisdiction may be invoked, and furthermore, a crime capable of adapting to evolving 

97		 U.S.	Submission	to	U.N.	GAOR,	Sixth	Committee,	65th	Sess.,	supra	note	231,	at	1.	
98 	 See	18	U.S.C.	§	1651.	
99 	 Id.	(emphasis	added).	
100 	 United	States	v.	Hasan,	747	F.	Supp.	2d	599,	601	(E.D.	Va.	2010).
101	 Id.	at	637.	See	also	18	U.S.C.	§	1659.	
102 	 Hasan,	747	F.	Supp.	2d	at	637.	See	also	18	U.S.C.	§	1651.	
103 	 Hasan,	747	F.	Supp.	2d	at	640.	
104	 Id. 
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definitions within modern customary international law. 

United States v. Ali (2013)

The more recent criminal piracy case United States v. Ali,105 is a clear illustration of how piracy is seen as 

the paradigmatic universal jurisdiction crime due to the fact that the pirate occupies a unique status within 

international law as hostis humani generis—“enem[y] of the human race.” 106

The U.S. Court of Appeals for the District of Columbia Circuit exercised its power to invoke universal 

jurisdiction to affirm charges against a Somali national for aiding and abetting piracy despite the fact that 

the crime, victims and perpetrator lacked a nexus to the United States. Ali followed the U.S. Supreme 

Court’s rulings in Kiobel v. Royal Dutch Petroleum Co.107 and Morrison v. National Australia Bank,108 

which strengthened the presumption against extraterritorial application of domestic statutes, in particular 

the Alien Tort Statute, in U.S. civil suits. However, the D.C. Circuit in Ali relied for the most part on treaty 

interpretation to exercise its power to establish universal jurisdiction over crimes lacking a national link to 

the United States. Unlike the civil suits Kiobel and Morrison, the circuit court appeared to increase the U.S. 

federal court system’s jurisdictional reach in criminal piracy cases and expanded the definitional scope of the 

general offense of piracy under 18 U.S.C. § 1651.  

Concluding Remarks on Precedent for Prosecuting Modern Piracy 

Based on U.S. courts recent application of the piracy statute as justification to invoke universal jurisdiction, 

coupled with the history and definitional evolution of piracy in domestic law, it appears modern judicial 

precedent allows for:

 • United States courts to prosecute perpetrators of piracy regardless of whether the 

offender, victim or location of the crime has a national link to the United States through invoking 

universal criminal jurisdiction under the piracy statute (18 U.S.C. § 1651), as long as the alleged 

offender is present before the court;

105		 See	generally	United	States	v.	Ali,	718	F.3d	929	(D.C.	Cir.	2013).	
106	 Bassiouni,	History	of	Universal	Jurisdiction,	supra	note	4,	at	47.
107		 Kiobel,	133	S.	Ct.	1659.	
108 	 Morrison	v.	Nat’l	Austl.	Bank	Ltd.,	130	S.	Ct.	2869	(2010).	
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 • The definition of general piracy to evolve with modern customary international law, 

which—at the present time—means that the definition of general piracy in the U.S. piracy statute, 

18 U.S.C. § 1651, is supposed to reflect the definition found in UNCLOS Article 101;

 • Piracy, pursuant to 18 U.S.C. § 1651 and modern customary international law, 

includes other related crimes—such as violence carried out during an attempt to commit piracy 

(regardless of whether an actual taking of property occurred) and aiding and abetting piracy, but 

excludes conspiracy to commit piracy; and

 • Lastly, facilitators of piracy (i.e., those who are charged with aiding and abetting 

liability), under the piracy statute, are not required to carry out such acts on the high seas.

In conclusion, piracy is the most straightforward example of an offense deemed a universal crime within the 

U.S. legal system (i.e., constitutionally, legislatively and judicially), and it allows U.S. courts to establish the 

purest form of universal jurisdiction in a criminal context. Additionally, unlike the recent trend in the U.S. 

federal court system of limiting the jurisdictional reach in the application of civil statutes to universal crimes, 

the criminalization of piracy and acts facilitating piracy continue to expand the judicial application of U.S. 

statutes, particularly the piracy statute, to the universal crime of piracy in order to prosecute alleged offenders 

despite a lack of a nexus with the United States.

2. Genocide

Genocide is traditionally seen as an offense invoking universal jurisdiction within United States federal 

court.  The United States of late has begun to express the viewpoint that States possess the right to call upon 

universal criminal jurisdiction to prosecute matters of genocide. It is a principle for which the United States 

views as deriving from both customary international law109 and treaty law. In particular, the United States 

views the Convention on the Prevention and Punishment of the Crime of Genocide,110 and the accompanying 

109 	 See	U.S.	Submission	to	U.N.	GAOR,	Sixth	Committee,	65th	Sess.,	supra	note	231,	at	1,	for	the	United	States	explanation	of	genocide	as	a	universal	crime	under	customary	inter-
national	law,	stating	“shortly	after	World	War	II,	genocide	came	to	be	viewed	as	a	crime	of	universal	concern	with	respect	to	which	any	state	may	proscribe	the	offense	and	prosecute	offenders	
no	where	the	crime	occurs	and	regardless	of	the	nationality	of	the	offender	of	victim(s).”	U.S.	Submission	to	U.N.	GAOR,	Sixth	Committee,	65th	Sess.,	supra	note	231,	at	1.	
110 	 See	generally	Genocide	Convention,	supra	note	124.	
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domestic law enacted via federal criminal statute referred to as the Genocide Implementation Act of 1987,111 

as primary sources of universal jurisdiction obligations vis-à-vis genocide. 

Genocide Implementation Act of 1987 (The Proxmire Act)

As previously mentioned, the United States has a history of reluctance when it comes to ratifying international 

human rights treaties.112 It is therefore not particularly surprising that it took the United States roughly forty 

years to ratify the Genocide Convention,113 even though in 1948 the nation was instrumental in its drafting.114 

But regardless of this prolonged legislative process,115 the Senate ratified the Genocide Convention in 1986 

with what appeared to many as lukewarm commitment due to its passage of the “sovereignty package.”116 

As it was originally enacted,117 the Genocide Implementation Act (i.e., the Proxmire Act) only provided for 

prosecution where “the offense is committed within the United States,”118 or where “the alleged offender 

is a national of the United States….”119 The Act was amended again through the passage of the Genocide 

Accountability Act of 2007,120 and then once more under the recent Human Rights Enforcement Act of 

2009.121 Each amendment to the Act broadened the scope and application of universal jurisdiction under the 

statute with the latter amendment expanding criminal prosecution to even those found guilty of conspiring, 

attempting or inciting another to commit genocide.122 

The Genocide Implementation Act, as of now, defines the crime of genocide and provides circumstance in 

which United States courts are able to invoke universal criminal jurisdiction to prosecute perpetrators of 

genocide. Under subsection (a) of the statute, genocide is defined as “the specific intent to destroy, in whole 

or in substantial part, a national, ethnic, racial, or religious group as such—” 

(1.) kills members of that group;

111 	 18	U.S.C.	§	1091.	
112 	 See	supra	note	131–32	and	accompanying	text.	
113 	 Lawrence	LeBlanc,	The	United	States	and	the	Genocide	Convention	1–2	(1991).	
114		 America	Unbound:	World	War	II	and	the	Making	of	a	Super	Power	161	(Warren	Kimball	ed.,	1992).	
115		 See,	e.g.,	Zachary	Pall,	The	Genocide	Accountability	Act	and	U.S.	Law:	The	Evolution	and	Lessons	of	Universal	Jurisdiction	for	Genocide,	3	Interdisc.	J.	of	Hum.	Rts.	L.	13,	21	
(2008–2009)	(noting	that	the	approximately	forty-year	process	to	ratify	and	implement	the	Genocide	Convention	included	Senate	Judiciary	Committee	or	Subcommittee	hearings	“held	in	1950,	
1970,	1971,	1973,	1977,	1981,	1984,	and	in	1985-86”	for	which	“[u]niversal	jurisdiction	was	ignored	throughout,”	due	to	fears	of	“enabl[ing]	racial	polices	in	the	U.S.	to	be	prosecuted	as	
genocide”…“legitimat[ing]	trials	of	U.S.	service	personnel”	and	“dilut[ing]	U.S.	sovereignty.”).	
116		 Resolution	of	Ratification	(Lugar-Helms-Hatch	Sovereignty	Package),	S.	Exec.	Rep.	2,	99th	Cong.,	1st	sess.	(1985).	
117		 Pub.	L.	No.	100-606	(codified	as	amended	at	18	U.S.C.	§	1091).	
118 	 18	U.S.C.	§	1091(d)(1)	(1988).	
119  Id. 
120 	 Pub.	L.	No.	110-151	(codified	as	amended	at	18	U.S.C.	§	1091).		
121  Id. 
122	 18	U.S.C.	§	1091(a).
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(2.)  causes serious bodily injury to members of that group;

(3.)     causes the permanent impairment of the mental faculties of members of the group through 

drugs, torture, or similar techniques;

(4.)  subjects the group to conditions of life that are intended to cause the physical destruction 

of the group in whole or in part;

(5.)  imposes measures intended to prevent births within the group; or

(6.)  transfers by force children of the group to another group[.]123

Additionally, subsection (c) and (d) of the statute allows for the punishment of “[w]hoever directly and 

publicly incites another to violate subsection (a),”124 and “[a]ny person who attempts or conspires to commit 

an offense under this section shall be punished in the same manner as a person who completes the offense.”125

Lastly, subsection (e) of the statute outlines the jurisdictional reach of the Proxmire Act. Section 1091(e) 

claims “there is jurisdiction over the offenses described in subsections (a), (c), and (d) if,” for example, it “is 

committed in whole or in part within the United States”126 or “regardless of where the offense is committed, 

the alleged offender is”: 

(A.) a national of the United States;

(B.) an alien lawfully admitted for permanent residence in the United States;

(C.) a stateless person whose habitual residence is in the United States; or 

(D.) present in the United States.127

Again, as a criminal statute, only federal prosecutors from the Department of Justice may bring charges for 

genocide under this statute. Moreover, there is almost virtually no case law on the application and use of 

universal jurisdiction for allegations of genocide under 18 U.S.C. § 1091. 128

Concluding Remarks on Precedent for Prosecuting Genocide 

123	 Id.	§	1091(a)(1)–(6).	
124		 18	U.S.C.	§	1091(c).	
125		 Id.	§	1091(d).	
126		 Id.	§	1091(e)(1).	
127		 Id.	§	1091(e)(2)(A)–(D).	
128	 A	Westlaw	search	of	citations	to	the	General	Convention	Implementation	Act	(Proxmire	Act)	list	only	41	citations	in	federal	case	law,	none	of	which	were	a	prosecution	of	geno-
cide	under	18	U.S.C.	§	1091.	Search	performed	21	Feb.	2017.	
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The Genocide Convention Implementation Act provides for universal criminal jurisdiction. Although no 

federal criminal prosecutions pursuant to the Proxmire Act currently exist, the United States federal court 

system still has the ability—if needed—to prosecute any future genocidal offenders, regardless of whether 

he or she has a national link to the United States, based on a single condition—their presence in the United 

States.

3. Torture

Torture is another offense the United States has deemed a universal crime for which universal jurisdiction 

is allowed based on its connection with customary international law and treaty law. The Extraterritorial 

Torture Law or the Torture Act was enacted as result of the United States ratification of the United Nations 

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. 129

The Extraterritorial Torture Law

The Torture Act, consisting of 18 U.S.C. §§ 2340–2340A, is another federal criminal statute that allows 

for a certain degree of universal jurisdiction. In particular, the Torture Act is a United States federal law 

criminalizing the act of torture abroad.  Under 18 U.S.C. § 2340A, “whoever outside the United States 

commits or attempts to commit torture” shall be punished, and additionally, “if death results to any person from 

conduct prohibited by this subsection,” the perpetrator of the act “shall be punished by death or imprisoned 

for any term of years or for life.”130 Furthermore under 18 U.S.C. § 2340, the term torture is defined as:

[A]n act committed by a person acting under the color of law specifically intended to inflict severe 

physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) 

upon another person within his custody or physical control.131

129 	 Convention	Against	Torture,	supra	note	123,	arts.	5–8.	
130 	 18	U.S.C.	§	2340A(a).	
131 	 18	U.S.C.	§	2340(1).	See	also	id.	§	2340(2).	Under	18	U.S.C.	§	2340(2),	the	term	“severe	physical	or	mental	pain	or	suffering”	is	defined	as	“	the	prolonged	mental	harm	caused	by	
or	resulting	from”—
	 (A)	 the	intentional	infliction	or	threatened	infliction	of	severe	physical	pain	or	suffering;
	 (B)	 the	administration	or	application,	or	threatened	administration	or	application,	of	mind-altering	substances	or	other	procedures	calculated	to	disrupt	profoundly	the	
senses	or	the	personality;
	 (C)	 the	threat	of	imminent	death;	or	
	 (D)	 the	threat	that	another	person	will	imminently	be	subjected	to	death,	severe	physical	pain	or	suffering,	or	the	administration	or	application	of	mind-altering	substances	
or	other	procedures	calculated	to	disrupt	profoundly	the	senses	or	personality.	Id.	
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The most notable subsection of the Torture Act, however, is provision that prohibits both United States citizens 

and non-citizens present in the United States from committing torture. Under the 18 U.S.C. § 2340A(b) states:

There is jurisdiction over the activity prohibited in subsection (a) if (1) the alleged offender is a 

national of the United States; or (2) the alleged offender is present in the United States, irrespective 

of the nationality of the victim or alleged offender.132

Similar to Genocide Implementation Act, the Torture Act has provided little case law with only one instance 

of the crime of torture being criminally prosecuted in the United States. Through successfully invoking the 

statute’s universal criminal jurisdiction provision, Charles “Chuckie” Taylor, Jr., the Boston-born son of 

former Liberian president Charles Taylor, was the first, and currently, the only individual to be prosecuted for 

acts of torture he committed while outside of U.S. territory. 133

The Trial and Conviction of Charles “Chuckie” Taylor, Jr.

Chuckie Taylor’s father, Charles Taylor, became president of Liberia in 1997. Shortly after his father entered 

into office, Boston-born Chuckie Taylor went to Liberia in order to head a recently established elite pro-

government military unit, the Anti-Terrorist Unit (“ATU”).134 The ATU was first intended to only act as 

a security unit to protect government structures, Liberia’s international airport and foreign embassies.135 

However, its responsibilities were later extended to encompass combat and war-related functions after rebels 

began to operate within Liberia. 136

As the head of the ATU, Chuckie Taylor and his unit were notorious for perpetrating heinous human rights 

abuses, including “violent assaults, beating people to death, rape, and burning people alive,” as well as 

committing “war crimes, including extrajudicial killing of civilians and prisoners, rape and other torture, 

abduction and child soldier recruitment during Liberia’s armed conflict from 1999 to 2003.”137

132 	 18	U.S.C.	§	2340A(b).	
133 	 United	States	v.	Belfast,	611	F.3d	783,	793	(11th	Cir.	2010)	(explaining	that	Chuckie	Taylor	was	the	“first	individual	to	be	prosecuted	under	the	Torture	Act”).		
134		 Elise	Keppler,	Shirley	Jean,	&	J.	Paxton	Marshall,	First	Prosecution	in	the	United	States	for	Torture	Committed	Abroad:	The	Trial	of	Charles	‘Chuckie’	Taylor,	Jr.,	Human	Rights	
Watch’s	Int’l	Justice	Program	18,	19	(2008).	
135	 Id 
136 Id 
137 Id. 
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On March 2006, after an attempt to enter the United States through the Miami International Airport, Chuckie 

Taylor was brought into U.S. custody.138 A month later, he was charged with violating 18 U.S.C. § 1542 

for using s U.S. passport that he obtained through false statements, specifically for lying about his father’s 

identity on his passport.139 Ironically, his father, Charles Taylor, was surrendered to the Special Court for 

Sierra Leone the previous day to stand trial on charges of crimes against humanity and war crimes carried out 

under his command during the decade-long conflict in Sierra Leone that came to an end in 2002.140 Once in 

custody, human rights organizations publicly called for an investigation of Chuckie Taylor with the intention 

that he would ultimately be prosecuted for torture and war crimes committed in Liberia.141 Human rights 

advocates felt an investigation was especially important, both for victims in Liberia and to demonstrate the 

United States’ commitment to enforcing laws against human rights abuses committed abroad.142 

Chuckie Taylor pleaded guilty to the passport violation in September 2006, and with his sentencing scheduled 

for December 7, 2006, it meant he would be released relatively soon thereafter.143  Notably, however, one day 

before the sentencing, a federal grand jury indicted him on grounds of carrying out torture in Liberia.144 The 

indictment charged Chuckie Taylor with three counts of torture, conspiracy to torture, and using a firearm 

during the commission of a violent crime pursuant to 18 U.S.C. §§ 2340–2340A.145 The indictment alleged 

that Chuckie Taylor along with his co-conspirators, in conducting an interrogation in 2002, committed torture 

when “repeatedly burning the victim’s flesh with a hot iron, forcing the victim at gunpoint to hold scalding 

water in the victim’s hands, burning other parts of the victim’s flesh with scalding water, repeatedly shocking 

the victim’s genitalia and other body parts with an electrical device, and rubbing salt into the victim’s 

wounds.”146

Following the first indictment, which was based on only the alleged torture of one victim, six additional 

victims and one count of conspiracy to use a firearm during a crime of violence were added to the charges 

in two subsequent indictments.147 These superseding indictments also included claims that between 1999 

and 2003, Taylor randomly selected and summarily shot three victims of a rebel group;148 locked groups of 

138 	 Keppler,	Jean	&	Marshall,	supra	note	330,	at	19.	
139 Id. 
140	 Id. 
141	 Id. 
142		 Id.	at	19–20.	
143	 Id. at 20. 
144		 See	United	States	v.	Belfast	(a.k.a.“Chuckie	Taylor”),	No.	06-20758,	2006	WL	4042842	(S.D.	Fla.	Dec.	12,	2006).	
145		 Belfast,	2006	WL	4042842,	at	3–7.	
146	 Id.		¶	2,	at	6.
147		 See	United	States	v.	Belfast	(a.k.a.	“Chuckie	Taylor”),	No.	06-20758-CR-ALTONAGAs,	2007	WL	4968778	(S.D.	Fla.	Sep.	10,	2007);	United	States	v.	Belfast	(a.k.a.	“Chuckie	
Taylor”),	No.	06-20758-CR-ALTONAGA(s)(s),	2007	WL	4969379	(S.D.	Fla.	Nov.	8,	2007)	[hereinafter	Belfast,	Superseding	Indictment	I	and	II].	
148		 Id.	¶	2,	at	5.	
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individuals in underground pits covered with iron bars and barbed wire;149 ordered individuals be executed;150 

ordered cutting of detainees’ genitals;151 carried out various acts of burning152 and shocking of detainees’ 

body parts.153

Throughout the entire proceedings, the main issue centered on the constitutionality of the Torture Act, 18 

U.S.C. §§ 2340–2340A, which criminalizes torture committed by an individual outside the United States and 

bestows jurisdiction upon U.S. federal courts in instances where the individual responsible for committing or 

conspiring to commit the offense is either a U.S. citizen or is present in the United States.154 Such an offense 

may be punishable by fine or 20 years imprisonment155. At trial, in the United States District Court for the 

Southern District of Florida, Defendant Chuckie Taylor argued that the Torture Act was unconstitutional.156 

Chuckie Taylor presented the following arguments: 

 (a)  Congress lacks constitutional authority to pass the U.S. Torture Act or apply laws 

extraterritorially (i.e., presumption against extraterritoriality); 

 (b) such a prosecution violates the principle of sovereign immunity; 

 (c)  the U.S. Torture Act is unconstitutionally vague; and 

 (d) the statute’s application violates the Fifth and Sixth Amendments.157

Chuckie Taylor attempted to challenge the U.S. Torture Act’s definition of torture,158 claiming that it was 

149		 Id.	¶¶	5,	18,	22,	at	5–9.	
150		 Id.	¶	8,	at	6.	
151		 Id.	¶	17,	at	8.	
152		 Id.	¶¶	7,	10,	at	6–7.	
153		 Belfast,	Superseding	Indictment	I	and	II,	¶	32,	at	10.	
154		 18	U.S.C.	§	2340A.	
155		 Id.	§	2340A(a),	(c).	
156		 See	United	States	v.	Emmanuel,	No.	06-20758-CR,	2007	WL	2002452	*4	(S.D.	Fla.	July	5,	2007).	
157		 Id.	at	*5.	
158		 18	U.S.C.	§	2340(1)	(defining	torture	as	“an	act	committed	by	a	person	acting	under	the	color	of	law	specifically	intended	to	inflict	severe	physical	or	mental	pain	or	suffering	
(other	than	pain	or	suffering	incidental	to	lawful	sanctions)	upon	another	person	within	his	custody	or	physical	control”).	 	
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significantly broader than the definition contained in the Convention Against Torture,159 and therefore, it 

should follow that the U.S. Torture Act be found as not properly implementing the treaty as required under 

the “necessary and proper” clause of the U.S. Constitution.160 The district court rejected this argument, noting 

that the Convention Against Torture requires that “each State Party take measures as may be necessary to 

establish its jurisdiction over alleged offenders who are either nationals of the State or are present in its 

jurisdiction.”161 While admitting that the U.S. Torture Act does not “track the language of the Convention in 

all material respects,” the court nonetheless held that the definition ran parallel to the definition contained 

in the Convention Against Torture, because “both texts define torture to include the intentional infliction of 

severe pain or suffering by a public official or person acting under color of law.”162 After suggesting Congress 

needed “flexibility” to “carry out its delegated responsibilities,” the district court concluded, “the Torture Act 

plainly bears a rational relationship to the stated objectives of the Convention, and thus passes constitutional 

muster under the Necessary and Proper Clause.”163 

Additionally, the district court held that regardless of whether the Torture Act was found to have a lack of 

support under the “necessary and proper” clause, it garnered support under Art. I, § 8, cl. 10 of the U.S. 

Constitution, which provides Congress with the power to “define and punish … offenses against the law of 

nations.”164 The court stated:

The prohibition against official torture has attained the status of a jus cogens norm, not merely 

the status of customary international law…. It is beyond peradventure that torture and acts that 

constitute cruel, inhuman or degrading punishment, acts prohibited by jus cogens, are similarly 

abhorred by the law of nations.165

Therefore, according to the district court, it followed that “the Torture Act also finds constitutional protection 

as a law enacted by Congress to punish offences against the law of nations.”166 Lastly, the district court 

159		 Convention	Against	Torture,	supra	note	123,	art.	1(1)	(defining	the	term	“torture”	to	mean	“any	act	by	which	severe	pain	or	suffering,	whether	physical	or	mental,	is	intentionally	
inflicted	on	a	person	for	such	purposes	as	obtaining	from	him	or	a	third	person	information	or	a	confession,	punishing	him	for	an	act	he	or	a	third	person	has	committed	or	is	suspected	of	
having	committed,	or	intimidating	or	coercing	him	or	a	third	person,	or	for	any	reason	based	on	discrimination	of	any	kind,	when	such	pain	or	suffering	is	inflicted	by	or	at	the	instigation	of	
or	with	the	consent	or	acquiescence	of	a	public	official	or	other	person	acting	in	an	official	capacity.	It	does	not	include	pain	or	suffering	arising	only	from,	inherent	in	or	incidental	to	lawful	
sanctions.”).		
160		 U.S.	Const.	art.	I,	§	8,	cl.	18	(requiring	Congress	to	“[t]o	make	all	Laws	which	shall	be	necessary	and	proper	for	carrying	into	Execution	the	foregoing	Powers,	and	all	other	Powers	
vested	by	this	Constitution	in	the	Government	of	the	United	States,	or	in	any	Department	or	Officer	thereof.”).	
161		 Emmanuel,	2007	WL	2002452,	at	*7.	 	
162	 Id.	at	*8.
163		 Id.	at	*9.	
164		 Emmanuel,	2007	WL	2002452,	at	*9	(quoting	U.S.	Const.	art.	I,	§	8,	cl.	10).	
165		 Id.	at	*10.	
166	 Id.
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determined that Congress had the authority to apply the Torture Act extraterritorially, for which it had clearly 

expressed its intent to do so.167 At the district level, the jury found Chuckie Taylor guilty.168

On appeal, the Eleventh Circuit Court of Appeals reviewed Chuckie Taylor’s constitutional challenges to 

the U.S. Torture Act—claims regarding the legislation exceeding Congress’s powers under the Constitution 

in many respects—de novo.169 Specifically, the court focused on Defendant’s argument that the statute was 

“invalid because its definition of torture sweeps more broadly than that provided by the CAT [“Convention 

Against Torture”],” honing in on his allegations of three substantial differences existing between the definition 

of torture in the Convention and the U.S. Torture Act.170 According to Taylor, the three distinctions between 

the definition found in the treaty and that of the U.S. statute is as follows: 

 • first, the CAT requires that “torture” be committed for some proscribed purpose—

specifically, “for such purposes as” obtaining information, punishing, intimidating, or coercing 

a person, or for “any reason based on discrimination of any kind,” CAT, art. 1(1)—whereas the 

Torture Act does not require the government to prove the defendant’s motive;

 • second, the CAT requires that the torturer’s actions actually result in “severe pain 

and suffering,” whereas the Torture Act requires only an act committed with the “specific[ ] 

inten[tion] to inflict severe physical or mental pain or suffering”; and 

 • third, the CAT limits the scope of “torture” to conduct committed by “a public 

official or other person acting in an official capacity,” whereas the Torture Act requires that the 

torturous conduct be “committed by a person acting under the color of law.”171

In responding to Defendant Taylor’s argument concerning such textual differences, the Eleventh Circuit noted 

that “the existence of slight variances between a treaty and its congressional implementing legislation do not 

make the enactment unconstitutional; identicality is not required.”172 Instead, “legislation implementing a 

treaty bears a ‘rational relationship’ to that treaty where the legislation ‘tracks the language of the [treaty] in 

167	 Id.	at	*11–13.
168		 Belfast,	611	F.3d	at	793.	
169	 Id. at 803. 
170	 Id.
171		 Belfast,	611	F.3d	at	803–4;	see	also	id.	at	804	(“Because		Emmanuel	challenges	the	statue	on	its	face,	the	hurdle	he	must	clear	is	an	exceedingly	high	one.”).	
172	 Id.	at	806.
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all material respects,’”173 for which the court found that the U.S. Torture Act did pursuant to the provisions 

of the Convention Against Torture174 After thoroughly discharging this and the other two grounds for appeal 

on the basis of whether the U.S. Torture Act was constitutional, the Eleventh Circuit upheld the conviction of 

Charles “Chuckie” Taylor, Jr.175

Concluding Remarks on Precedent for Prosecuting Torture

The inherent broadness of the definition of torture provided in the Convention Against Torture has allowed 

many countries, including the United States, to loosely interpret the prohibition against torture in instances 

where it would benefit the current administration in power.  For instance, the controversies that took place 

during the Bush administration with regards to whether so-called “aggressive interrogation techniques” 

constituted torture under the U.S. Torture Act and Convention Against Torture is a prime example of 

government officials interpreting the jus cogens prohibition against torture to reflect what best suits them at 

the time.176 

While the U.S. Torture Act’s definition of torture is broad and federal case law invoking the statute is 

practically nonexistent—making it more convenient for U.S. government officials to pick and choose to 

their liking what acts constitute torture—U.S. courts still have the power to criminally prosecute future 

perpetrators of torture despite whether the alleged offender has a substantial connection to the United States, 

as long as the following substantive requisites (i.e., the specific intent to inflict severe physical or mental pain 

or suffering committed by an individual acting under the color of law) and the procedural requirement of the 

defendant being present in the United States at the time the lawsuit is filed are satisfied.

4. Concluding Remarks on Universal Criminal Jurisdiction in the United 

States

The category of crimes in the past that were subject to universal criminal jurisdiction had once only included 

173		 Id.	(quoting	United	States	v.	Lue,	134	F.3d	79,	84	(2d	Cir.	1998)).	 	
174		 Id.	at	806.	
175		 The	Eleventh	Circuit	also	found	that	the	undisputed	facts	of	acts	carried	out	by	Defendant	Chuckie	Taylor	supported	the	finding	of	torture	pursuant	to	the	other	two	disputed	
elements	of	the	crime,	because	“[t]he	torture	he	is	alleged	to	have	committed	was	undertaken	for	a	particular	purpose	(to	intimidate	any	possible	dissenters	to	his	father’s	regime	and	extract	
information	from	them),	caused	severe	physical	and	mental	pain	and	suffering,	and	was	perpetrated	while	he	was	acting	in	an	official	capacity.”	Id.	at	804	n.4.	
176		 The	Eleventh	Circuit	also	found	that	the	undisputed	facts	of	acts	carried	out	by	Defendant	Chuckie	Taylor	supported	the	finding	of	torture	pursuant	to	the	other	two	disputed	
elements	of	the	crime,	because	“[t]he	torture	he	is	alleged	to	have	committed	was	undertaken	for	a	particular	purpose	(to	intimidate	any	possible	dissenters	to	his	father’s	regime	and	extract	
information	from	them),	caused	severe	physical	and	mental	pain	and	suffering,	and	was	perpetrated	while	he	was	acting	in	an	official	capacity.”	Id.	at	804	n.4.	
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the crime of piracy.177 However, the global human rights agenda of the United States—illustrated in more 

recent congressional statutes and limited, although significant judicial decisions—has slightly progressed 

over time. This is further evidenced by the expansion of the category of crimes for which U.S. federal 

courts may extend universal criminal jurisdiction to include genocide and torture. The nation’s attempt since 

the 1980s to strengthen human rights law—internationally and domestically—has been acknowledged with 

gratitude amongst most in the international community.178 Despite such recognition, U.S. federal prosecutors 

have brought forth few cases and hold a success rate of only one: Belfast.179 

Regardless of whether the United States becomes more active in universally prosecuting acts of torture or 

genocide under these statutes, the truth remains that the concept of universal criminal jurisdiction in the 

United States is based on the presumption that “each nation is delegated the authority to act on behalf of the 

world community, not on behalf of the particular victims.”180 Under this notion, those who had truly suffered, 

the victims and their families, receive little in means of justice. Other States’ legal systems do allow to 

some extent participation by victims in the prosecutorial process with many of the most notable universalist 

prosecutions, such as the Spanish case against Augusto Pinochet, having been instigated by private parties.  
181The United States has, however, provided private parties that are non-nationals with the option to request 

adjudication through the universal civil jurisdiction. 

 

2. Crimes Invoking Universal ‘Civil’ Jurisdiction in U.S. Courts

Due to 1980s resurrection of the Alien Tort Statute (“ATS”),182 in Filártiga v. Peña-Irala, private parties now 

had access to a medium in which they could seek redress for the most serious human rights abuses.183 The 

ATS offers non-citizens a potential avenue to justice through universal civil jurisdiction. Under the Alien Tort 

Statute, 28 U.S.C. § 1350, “the district courts shall have original jurisdiction of any civil action by an alien 

for a tort only, committed in violation of the law of nations or a treaty of the United States.”184  

177		 United	States	v.	Yousef,	327	F.3d	56,	104	(2nd	Cir.	2003).	
178		 Note	that	such	progress	towards	strengthening	domestic	and	international	human	rights	law	in	the	United	States	has	substantially	regressed	after	President	Donald	Trump	took	
office	in	January	2017.	The	Trump	Administration	has	received	significant	national	and	international	criticism	on	recent	foreign	policy	measures.	See	for	example,	Exec.	Order	No.	13769,	82	
Fed.	Reg.	8977	(Feb.	1,	2017),	for	details	on	President	Trump’s	Executive	Order	of	January	27,	2017,	entitled	“Protecting	the	Nation	from	Foreign	Terrorist	Entry	into	the	United	States,”	which	
limited	the	number	of	refugees	admitted	into	country	in	2017	to	50,000,	suspended	the	U.S.	Refugee	Administration	Program	for	120	days,	indefinitely	suspended	the	entry	of	Syrian	refugees,	
and	directed	certain	Cabinet	secretaries	to	suspend	entry	of	nationals	from	Iran,	Iraq,	Libya,	Somalia,	Sudan,	Syria,	and	Yemen.		But	see	also	Washington	v.	Trump,	No.	C17-0141JLR,	2017	
U.S.	Dist.	LEXIS	16012	*7–9	(W.D.	Wash.	Feb.	3,	2017)	(granting	motion	for	temporary	restraining	order	on	Executive	Order	No.	13769	on	a	nationwide	basis,	prohibiting	enforcement	of	
Sections	3(e),	5(a),	5(b),	5(c),	and	5(e)	of	the	order).	
179			 See	for	a	discussion	on	United	States	v.	Belfast	supra	Part	Three,	at	Section	III.C.1,	at	1.3.	
180	 Curtis	A.	Bradley,	Universal	Jurisdiction	and	U.S.	Law,	2001	U.	Chi.	Legal	F.	323,	343–46.
181 	 Ernest	A.	Young,	Universal	Jurisdiction,	the	Alien	Tort	Statute,	and	Transnational	Public-Law	Litigation	After	Kiobel,	64	Duke	L.	J.	1023,	1094.	
182 	 The	Alien	Tort	Statute	(“ATS”)	and	Alien	Tort	Claims	Act	(“ATCA”)	are	terms	that	are	interchangeable	throughout	the	Practice	Guide.	
183 	 Filártiga	v.	Peña-Irala,	630	F.2d	876	(2d	Cir.	1980).	
184			 28	U.S.C.	§	1350.	
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Nowadays, piracy no longer stands alone as the single crime invoking universal jurisdiction under the ATS.   In 

modern times, the scope and application of universal jurisdiction in United States federal court has extended to 

include “war crimes and acts identified after the Second World War as ‘crimes against humanity.’”185 Federal 

judicial decisions have also added genocide and slavery to this list of crimes subject to universal jurisdiction 

under the ATS.186 According to the Restatement (Third) of Foreign Relations, the expanding class of universal 

offenses includes “piracy, slave trade, attacks on or hijacking of aircraft, genocide, war crimes, and perhaps 

certain acts of terrorism.”187 There exists, however, a debate about whether Congress intended to replace the 

ATS through its enactment of these later federal statutes establishing universal criminal jurisdiction over 

traditional crimes prosecuted under the ATS, or at least had the intent to reduce the scope of the ATS—

particularly with adoption of the Torture Victim Protection Act of 199, a fellow civil statute. 

1. U.S. Congress’s Intent in Enacting Similar Universal Jurisdiction 

Statutes: Case of the Alien Tort Statute, Torture Victim Protection Act & 

the Torture Act 

Since adopting the Judiciary Act of 1789, which includes the ATS, Congress has enacted a number of civil 

and criminal statutes with provisions establishing universal or extraterritorial jurisdiction for crimes such as 

piracy, genocide, torture and war crimes.188 In the criminal context, these statutes, which include the Piracy 

Statute (18 U.S.C. § 1651), Genocide Implementation Act (18 U.S.C. § 1091), and Torture Act (18 U.S.C. §§ 

2340–2340A), were not intended to supplant the ATS, but rather provide an avenue for the U.S. Department 

of Justice to criminally prosecute perpetrators, particularly State actors, for heinous acts of piracy, genocide 

and torture. 

In the civil arena, a prime example of supplementary civil statute to the ATS is the Torture Victim Protection 

Act of 1991 (“TVPA”).189 After extensive lobbying by human rights advocacy groups, the TVPA was officially 

adopted in 1992 by Congress, and was intended “specifically to supplement and complement, not to narrow, 

the prelisting scope of the ATCA.”190 A 1991 Senate Report stated that the purpose of the TVPA was to 

185		 Yousef,	327	F.3d	at	104.	See	also	Restatement	(Third)	of	Foreign	Relations	§	702	cmt.	o	(1987).	
186		 See,	e.g.,	Kadic	v.	Karadzic,	70	F.3d	232,	239–42	(2nd	cir.	1995);	see	also	Restatement	(Third)	of	Foreign	Relations	§	702	cmt.	e	&	o	(1987).	
187		 Restatement	(Third)	of	Foreign	Relations	§	404.	
188 	 See	discussion	supra	Part	Three,	at	Section	III.C.1.	
189 	 Torture	Victim	Protection	Act	of	1991,	Pub.	L.	No.	102-256,	106	Stat.	73	(1992)	(codified	at	28	U.S.C.	§	1350	(1994)).	
190 	 International	Law	Stories,	147	n.115	(John	E.	Noyes,	Laura	A.	Dickinson,	&	Mark	W.	Janis	eds.,	2007).	
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“carry out the intent of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment.”191 Moreover, Congress proclaimed that the ATS or Alien Tort Claims Act (“ATCA”) had “other 

important uses” and therefore “should not be replaced,” because:

Claims based on torture or summary executions do not exhaust the list of actions that may 

appropriately be covered [by] section 1350. [The ATCA] should remain intact to permit suits based 

on other norms that already exist or may ripen in the future into rules of customary international 

law.192

From this statement, it appears Congress never intended to replace or limit the ATS with the enactment of 

the TVPA. Additionally, the Second Circuit,193 the Fifth Circuit,194 the Ninth Circuit,195 Eleventh Circuit,196 

the District Court of Columbia,197 as well as district courts in the First Circuit198 and Sixth Circuit,199 have 

all concluded that the TVPA does not limit the scope of the ATS to prosecute claims of torture and summery 

execution. Thus, distinct claims of torture may be brought under three separate statutes: a criminal charge 

under the Torture Act, a civil claim under the TVPA, and a claim based in the law of nations under the ATS.  

Lastly, since the other remaining criminal statutes containing universal criminal jurisdiction provisions over 

genocide and piracy appear to rely solely on the ATS in civil matters, it would logically follow that these 

acts were not supposed to override the ATS either.  The ATS should thus be viewed as providing its own 

vehicle establishing universal civil jurisdiction over traditional crimes subject to universal jurisdiction in 

international law. 

2. The Modern Era of Human Rights Litigation Under the ATS

191 	 S.	Rep.	No.	102-249,	at	3	(1991).	
192 	 H.R.	Rep.	No.	102-367	(I),	at	4	(1991),	reprinted	in	1992	U.S.C.C.A.N.	at	84,	87.	
193 	 Khulumani	v.	Barclay	Nat’l	Bank	Ltd.,	504	F.3d	254,	260–61	(2d	Cir.	2007)	(discussing	claims	alleging	torture	under	both	the	ATS	and	the	TVPA);	see	also	Wiwa	v.	Royal	Dutch	
Petroleum,	2002	WL	319887,	at	*4	(S.D.N.Y.	Feb.	28,	2002)	(claiming	that	“the	TVPA	simply	provides	an	additional	basis	for	assertion	of	claims	for	torture	and	extrajudicial	killing”).	
 
194		 Beanal	v.	Freeport-McMahon,	Inc.,	197	F.3d	161	(5th	Cir.	1999)	(discussing	allegations	separately	under	both	the	ATS	and	the	TVPA).	
195	 In	re	Estate	of	Ferdinand	Marcos,	Human	Rights	Litig.,	25	F.3d	1467,	1475	(9th	Cir.	1994);	Bowoto	v.	Chevron	Corp.,	557	F.	Supp.	2d	1080,	1086	(N.D.	Cal.	2008)	(declaring	that	
“the	TVPA	does	not	limit	the	scope	of	ATS	claims	for	summary	execution	and	torture”)	
196		 Cabello	v.	Femandez-Larios,	402	F.3d	1148,	1154	(11th	Cir.	2005)	(finding	“[t]he	TVPA	creates	no	new	liabilities	nor	does	it	impair	rights.	Rather,	the	TVPA	extended	the	ATS,	
which	had	been	limited	to	aliens,	to	allow	citizens	of	the	United	States	to	bring	suits	for	torture	and	extrajudicial	killing	in	United	States	courts”);	Aldana	v.	Del	Monte	Fresh	Produce,	N.A.,	
Inc.,	416	F.3d	1242,	1249–50	(11th	Cir.	2005)	(concluding	that		“a	plaintiff	may	bring	distinct	claims	for	torture	under	each	statute”).	
197		 Doe	I	v.	Exxon	Mobil	Corp.,	393	F.	Supp.	2d	20,	24–28	(D.D.C.	2005)	(acknowledging	claims	under	the	TVPA	and	the	ATS	simultaneously).	
198 	 Xuncax	v.	Gramajo,	886	F.	Supp.	162,	176–94	(D.	Mass.	1995).	
199 	 Chavez	v.	Carranza,	413	F.	Supp.	2d	891,	899–903	(W.D.	Tenn.	2005).	
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Modern ATS litigation, from 1980 to present-day, is divided into at least two waves.200 The “first wave” of 

ATS litigation was marked by “foreign-cube” cases, while the “second wave” of ATS suits emphasized the 

liability of multinational corporations of aiding and abetting foreign State actors in committing violations of 

customary international law. Both of these waves have been severely curtailed by the Kiobel decision and 

ATS litigation moving forward is likely to be a shadow of what previously took place prior to Kiobel.

Filártiga v. Peña-Irala (1980)

The U.S. Court of Appeals for the Second Circuit revived the ATS in Filártiga v. Peña-Irala, marking the 

birth of modern human rights litigation under the ATS (i.e., the “first wave”). This first wave of modern ATS 

litigation was distinguishable due to its allowance of so-called “foreign-cubed suits.” Foreign-cubed suits are 

defined as “suits by foreigners against foreigners based on acts in a foreign country.” 201

In 1976, the Paraguayan physician and opponent of the military dictatorship of Alfredo Stroessner, Dr. Joel 

Filártiga’s seventeen-year-old son, Joelito Filártiga, was tortured to death by a Paraguayan police officer 

named Américo Norberto Peña-Irala.  Dr. Filártiga and his daughter brought charges against Peña-Irala under 

the ATS for the torture and death of Joelito in the Eastern District of New York.202 

In Filártiga, though all parties to the suit were foreign nations and the incidences occurred in Paraguay without 

any significant connection or effect within territory of the United States.203 Jurisdiction was established in 

these U.S. courts solely on the basis of the defendant, later in life, having relocated to New York City,204

The Second Circuit’s opinion established significant ATS precedent in two crucial ways. First, the court held 

that ATS suits challenging violations of principles of customary international law fall within Article III’s 

“arising under” jurisdiction because “[t]he constitutional basis for the [ATS] is the law of nations, which 

has always been part of the federal common law.”205 And additionally, Filártiga declared that U.S. federal 

courts capable of applying customary international law without approval through statutory incorporations of 

200 	 See	generally	Julian	G.	Ku,	The	Third	Wave:	The	Alien	Tort	Statute	and	the	War	on	Terrorism,	19	Emory	Int’l	L.	Rev.	106	(2005)	[hereinafter	Ku,	The	Third	Wave];	Peter	Henner,	
Human	Rights	and	the	Alien	Tort	Statute:	Law,	History	and	Analysis	438	(ABA	ed.,	2009),	for	an	example	of	scholars	who	argue	that	a	“third	wave”	of	ATS	litigation	emerged	as	a	result	of	the	
U.S.	war	on	terrorism,	reflecting	a	concern	of	the	U.S.	judiciary	about	potential	ATS	suits	directed	at	the	U.S.	government	itself.	
201 	 Thomas	H.	Lee,	Three	Lives	of	the	Alien	Tort	Statute:	The	Evolving	Role	of	the	Judiciary	in	U.S.	Foreign	Relations,	89	Notre	Dame	L.	Rev.	1645,	1647	(2014).	
202 	 See	Filártiga	v.	Peña-Irala,	680	F.2d	876,	878–79	(2nd	Cir.	1980);	See	Young,	supra	note	377,	at	1048–50.	
203 	 Young,	supra	note	377,	at	1049.	
204		 Id.	See	also	Filártiga,	630	F.2d	at	878–80.	
205		 See	Filártiga,	680	F.2d	at	885.	
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customary norms by Congress, regardless of Article I entrusting Congress with the authority to “define and 

Punish Offences … against the Law of Nations.”206 Due to these holdings, the Filártigas could proceed with 

claims under the ATS and, on remand, received a judgment of over $10 million.207

The Second Circuit’s decision in Filártiga established the ATS—over the next two decades—as a vehicle to 

both incorporate international law into domestic law and advocate for human rights at a national level. 

For such ATS cases during this span of time see: 

 - Kadic v. Karadzic (re: genocide, war crimes, summary execution, torture)

 - Abebe-Jira v. Negewo (re: torture)

 - Trajano v. Marcos (re: summary execution)

 - Xuncax v. Gramajo (re: summary execution, torture, disappearance, cruel, inhuman or 

degrading treatment)

 - Forti v. Suarez-Mason (re: summary execution, torture, disappearance)208 

Kadic v. Karadzic (1995)

The U.S. Court’s decision in Kadic lifted the bar for the use of universal jurisdiction as a tool to prosecute the 

most heinous human rights abuses in the United States. 

Kadic involved accusations by Croat and Muslim citizens of Bosnia-Herzegovina against Radovan Karadzic, 

the leader of the Bosnia Serbs. Such claims included allegations of rape, torture and genocide.209 Karadzic 

argued that as private actor he was not bound by norms of international law, as States are traditionally 

bound. 210In this instance, however, the U.S. Court of Appeals rejected Mr. Karadzic’s argument for two main 

reasons:

 1. Certain customary international law norms, as the prohibition against piracy, 

206		 Filártiga,	630	F.2d	at	886–87	(quoting	U.S.	Const.	art.	I,	§	8,	cl.	10).	
207		 Filártiga	v.	Peña-Irala,	577	F.	Supp.	860,	864–67	(E.D.N.Y.	1984).	Unfortunately,	the	judgment	was	never	collected	on,	because	as	Filártiga’s	appeal	was	still	pending,	Peña-Irala	
was	deported.	
208	 See	generally	Kadic	v.	Karadzic,	70	F.3d	232	(2d	Cir.	1995);	Abebe-Jira	v.	Negewo,	72	F.3d	844	(11th	Cir.	1996);	Trajano	v.	Marcos,	978	F.2d	493	(9th	Cir.	1992);	Xuncax,	886	F.	
Supp.	162	(D.	Mass.	1995);	Forti	v.	Suarez-Mason,	672	F.	Supp.	1531	(N.D.	Cal.	1987).	
209 	 See	Young,	supra	note	377,	at	1052.	
210 	 Kadic,	70	F.3d	at	239.	 	
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genocide and war crime, were consider to extend to non-state actors; 211and 

 2. A private actor can be found and held legally responsible for acting in concert with 

State actors in their efforts to violate international law.212

The most important takeaway from Kadic is the latter rule that supports aiding-and-abetting liability of 

private actors, because it permits ATS suits against multinational corporations in connection with human 

rights violations not committed within the borders of the United States. Such a major development in ATS 

litigation led to the “second wave” of modern human rights litigation under the ATS. This involved a shift 

away from cases like Filártiga, where it was more common for private plaintiffs to file suits against State 

governments or actors, to claims against multinational corporations.

The “Second Wave” of ATS Litigation 

This second wave of ATS litigation expanded the focus of ATS proceedings, “with plaintiffs bringing more 

suits against private actors, mainly corporations, for, among other things, aiding and abetting alleged human 

rights abuses perpetrated by foreign governments.”213 After Kadic opened the door to suing multinational 

corporations under the ATS, a significant portion of ATS cases involved corporations as defendants.214 The 

reason for this is twofold. First, multinational corporations are often capable of providing for more accurate 

compensation compared to Filártiga-type suits.215 Second, such suits against corporate defendants evade 

much of the “jurisdictional, immunity, and act-of-state doctrine” barriers often linked to the act of suing 

governments and officials.216  For most of these ATS cases, the crime alleged was not that the corporation 

committed the international human rights violation, but that it was “liable under theories of secondary liability 

(such as aiding and abetting) for actions taken in conjunction with government officials.”217

In John Doe I v. Unocal Corp the Ninth Circuit held in favor for the Burmese villagers for the claims of 

forced labor, murder and rape under the ATS, but rejected the claim of torture due to a lack of material fact 

211 	 Id.	at	241–44	(alleging,	among	other	things,	that	crimes	of	rape,	torture,	and	summary	execution	“are	actionable	under	the	[ATS],	without	regard	to	state	action,	to	the	extent	that	
they	were	committed	in	pursuit	of	genocide	or	war	crimes”).	 	
212 	 Kadic,	70	F.3d	at	245;	see	also	Young,	supra	note	377,	at	1052.	
213 	 John	B.	Bellinger	III,	Enforcing	Human	Rights	in	U.S.	Courts	and	Abroad:	The	Alien	Tort	Statute	and	Other	Approaches,	42	Vanderbilt	J.	of	Transnational	L.	1,	3–4	(2009).	
214		 See	Beth	Stephens,	Judith	Chomsky,	Jennifer	Green,	Paul	Hoffman	&	Michael	Ratner,	International	Human	Right	Litigation	in	U.S.	Courts	23	(2d	ed.	2008)	(surveying	that	“[a]s	
of	late	2006,	approximately	half	of	the	post-Sosa	reported	ATS	decisions	involved	corporate	defendants.”).	
215		 Young,	supra	note	377,	at	1053.	
216	 Id. 
217		 Donald	Earl	Childress	III,	The	Alien	Tort	Statute,	Federalism,	and	the	Next	Wave	of	Transnational	Litigation,	100	Geo.	L.	J.	709,	724	(2012).	
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and not because it did not view it as a possible claim under the ATS. As result of this ruling, Unocal ultimately 

led to a plethora of ATS cases against multinational corporations in U.S. federal court. 218

3. Limiting Effects of Sosa & Kiobel on ATS 

The U.S. Supreme Court’s decisions in Sosa v. Alvarez-Machain and Kiobel v. Royal Dutch Petroleum Co. 

significantly narrowed the jurisdictional scope of the ATS. And while Sosa and Kiobel are technically part 

of the “second wave” of ATS litigation,219 they essentially mark the end of the Filártiga era of foreign-

cubed suits and triumph of the “separation of powers” critique of ATS lawsuits in U.S. courts.220 For some 

practitioners and scholars, the Sosa and Kiobel rulings in combination marked the death of ATS litigation in 

U.S. courts.221

Sosa v. Alvarez-Machain (2004)

The ATS does not refer to or describe a category of international legal norms subject to universal jurisdiction, 

but rather mentions only a “violation of the law of nations.”222 Because of the vagueness of the statute’s 

construction, there was debate as to whether only violations of jus cogens norms could be brought under 

the ATS.223 In 2003, the U.S. Ninth Circuit Court of Appeals rejected this notion in Alvarez-Machain v. 

United States.224 The U.S. Supreme Court subsequently agreed with the Ninth Circuit, but only on the issue 

of whether jus cogens violations were the sole cognizable allegations under the ATS. It would, however, 

proceed to narrow the scope of the category of international norms that could be considered under the ATS 

regardless of jus cogens status. 

218	 Gary	Clyde	Hufbauer	&	Nicholas	K.	Mitrokostas,	Awakening	Monster:	The	Alien	Tort	Statute	of	1789,	at	7	(2003)	(claiming	that	as	of	2003	“more	than	50	MNCs	[were]	in	the	
dock;	and	the	damages	claimed	exceed[ed]	$200	billion”).	
219 	 See	Ku,	The	Third	Wave,	supra	note	396,	at	110	(explaining	that	“[a]lthough	Sosa	did	not	involve	a	corporate	defendant,	the	corporate	defense	bar	was	actively	involved	in	the	case	
both	at	the	appellate	level	and	before	the	Supreme	Court.”)	
220 	 Id.	at	835	(explaining	that	the	ATS	“separation	of	powers”	critique	“casts	a	skeptical	eye	on	giving	federal	courts	an	independent	role	in	the	administration	of	both	ATS	lawsuits	
and	cases	involving	international	law	more	generally”);	see	also	id.	at	838–40	(discussing	in	more	detail	the	“separation	of	powers”	critique	of	the	ATS).	
221 	 See,	e.g.,	O’Connell,	Scott,	Roht-Arriaza	&	Bradlow,	supra	note	145,	at	1041	(“Between	Sosa	and	Kiobel,	the	ATS	has	clearly	been	limited,	if	not	eliminated,	as	a	cause	of	action	
for	civil	damages	in	U.S.	courts	for	international	law	violations	occurring	abroad.”);	Steinhardt,	Kiobel	and	the	Weakening	of	Precedent,	supra	note	198,	at	841	(stating	that	Kiobel	“marks	the	
second	time	in	nine	years	that	the	Supreme	Court	has	ruled	unanimously	that	the…(ATS)	does	not	provide	jurisdiction	in	a	high-profile	human	rights	case,	a	sequence	that	might	suggest	an	end	
to	the	gilded	age	of	human	rights	litigation	that	began	with	Filártiga”);	Ku,	Kiobel	and	the	Surprising	Death	of	Universal	Jurisdiction,	supra	note	193,	at	835	(recognizing	“the	Kiobel	Court	did	
resolve	at	least	one	issue	with	surprising	unanimity:	both	the	opinion	for	the	Court	by	Chief	Justice	John	Roberts	and	the	main	concurring	opinion	by	Justice	Stephen	Breyer	refused	to	interpret	
the	ATS	as	authorizing	universal	jurisdiction.”).	
222 	 28	U.S.C.	§	1350	(emphasis	added).	
223 	 George	Nolte,	Universal	Jurisdiction	in	the	Area	of	Private	Law	–	The	Alien	Tort	Claims	Act,	in	The	Fundamental	Rules	of	the	International	Legal	Order:	Jus	Cogens	and	Obliga-
tions	Erga	Omnes	373,	375	(Christian	Tomuschat	and	Jean-Marc	Thouvenin	eds.,	2006);	see	generally,	Damrosch,	supra	note	96,	at	91.	
224		 Alvarez-Machain	v.	United	States,	331	F.3d	604	(9th	Cir.	2003).	
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The Ninth Circuit upheld the federal district court’s ruling225 on Sosa’s liability for state-sponsored, transborder 

arbitrary arrest and detention pursuant to the ATS, though the court reversed the decision regarding transborder 

abduction.226 The court “conclud[ed] that Alvarez’s arrest, and hence his detention, were arbitrary because 

they were not pursuant to law” and “[c]onsequently, Alvarez established a tort committed in violation of the 

law of nations,”227 a claim admissible under the ATS. 

At the Ninth Circuit level, a key issue was centered on the jurisdictional scope of the ATS, particularly 

whether the ATS extended to the crimes of arbitrary arrest and detention. The defendants alleged that the 

ATS was restricted to only jus cogens violations for which arbitrary arrest and detention did not apply.228 The 

Ninth Circuit declared that it was not surprised based on the “non-derogable nature of jus cogens norms” that 

[A] jus cogens violation is sufficient to satisfy the “specific, universal, and obligatory” standard. 

But the fact that a violation of this subcategory of international norms is sufficient to warrant an 

actionable claim under the ATCA does not render it necessary.229

Furthermore, the court spoke to the legislative history of the Alien Tort Statute claiming: “[t]he notion of jus 

cogens norms was not part of the legal landscape when Congress enacted the ATCA in 1789,” and therefore, 

“to restrict actionable violations of international law to only those claims that fall within … jus cogens 

would deviate from both the history and text” of the statute.230 Such a ruling did not restrict the ATS to only 

violations of jus cogens norms, but rather left the door open to future violations of international law as long 

as a reviewing court found the international law obligation to satisfy a “specific, universal and obligatory” 

test.231 

225	 See	Alvarez-Machain	v.	United	States,	No.	CV	93-4072	SVW	(SHx),	1999	U.S.	Dist.	LEXIS	23304,	at	*64–65	(C.D.	Cal.	Mar.	18,	1999)	(finding	that	“‘specific,	universal,	
and	obligatory’	norms	of	international	law	prohibit	state-sponsored,	transborder	abductions”	and		“does	not	find	that	these	norms	rise	to	the	level	of	jus	cogens,	but	nevertheless	finds	them	
sufficiently	established	and	articulated	to	support	a	cause	of	action	under	the	Alien	Tort	Claims	Act.”);	see	also	id.	at	*69–70	(international	quotations	omitted)	(“This	circuit	has	recognized	
the	clear	international	prohibition	against	arbitrary	arrest	and	detention	and	established	the	right	of	aliens	to	sue	on	this	basis	under	the	Alien	Tort	Claims	Act.”).	
226		 See	Alvarez-Machain,	331	F.3d	at	620		(“Because	a	human	rights	norm	recognizing	an	individual’s	right	to	be	free	from	transborder	abductions	has	not	reached	a	status	of	interna-
tional	accord	sufficient	to	render	it	‘obligatory’	or	‘universal,’	it	cannot	qualify	as	an	actionable	norm	under	the	ATCA.	This	is	a	case	where	aspiration	has	not	yet	ripened	into	obligation.”).	
227	 Id.		at	631	(internal	quotations	omitted)	(emphasis	added).	
228 	 Id.	at	612–13	(Defendant	Sosa	urging	“a	narrow	reading	of	the	‘law	of	nations’	and	a	correspondingly	strict	interpretation	of	the	‘specific,	universal,	and	obligatory’	requirement.	
He	argues	that	only	violations	of	jus	cogens	norms,	as	distinguished	from	violations	of	customary	international	law,	are	sufficiently	‘universal’	and	‘obligatory’	to	be	actionable	as	violations	of	
‘the	law	of	nations’	under	the	ATCA.”)	
229 	 Id.	at	613.	See	Martinez	v.	City	of	L.A.,	141	F.3d	1373,	1383–84	(9th	Cir.	1998)	for	an	example	of	a	court	recognizing	an	actionable	violation,	arbitrary	detention,	without	refer-
ence	to	norms	of	jus	cogens	while	meeting	the	standard	for	a	cognizable	ATS	suit.	
230 	 Alvarez-Machain,	331	F.3d	at	614.	
231 	 Id.	at	612	(limiting	actionable	violations	to	“norms	that	are	‘specific,	universal,	and	obligatory’	…	in	keeping	with	the	narrow	scope	of	ATCA	jurisdiction	and	the	general	practice	
of	limiting	judicial	review	to	those	areas	of	international	law	that	have	achieved	sufficient	consensus	to	merit	application	by	a	domestic	tribunal”);	see	also	Banco	Nacional	De	Cuba	v.	Sab-
batino,	376	U.S.	398,	428	(1964)	(“The	greater	the	degree	of	codification	or	consensus	concerning	a	particular	area	of	international	law,	the	more	appropriate	it	is	for	the	judiciary	to	render	
decisions	regarding	it”).	
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On appeal again, the Supreme Court rejected Mr. Alvarez’s claim that the crime of arbitrary arrest and 

detention was in violation of customary international law.232  The Supreme Court wrote that while the ATS 

did not technically “create” a federal cause of action, it did however “presuppose” the existence of such a 

cause of action.233 Therefore, according to Sosa, the right to bring suit under the ATS is best understood as 

federal common law “provid[ing] a cause of action for the modest number of international law violations 

with a potential for personal liability at the time.”234 Reading a very broad limitation into causes of action that 

can be brought under the ATS, the Supreme Court concluded that: 

[C]ourts should require any claim based on the present-day law of nations to rest on a norm of 

international character accepted by the civilized world and defined with a specificity comparable 

to the features of the 18th-century paradigms we have recognized.235

These so-called primary offenses included “violations of safe conducts, infringement of the rights of 

ambassadors, and piracy.”236  Such a constraint arose, in part, out of hesitation about both the legitimacy 

regarding the judicial creation of law rooted in Erie Railroad Co. v. Tompkins237 and the fear of consequences 

resulting from interfering with foreign policy.238 This threat of judicial lawmaking interfering with foreign 

policy would eventually be the driving force of the Supreme Court applying the presumption against 

extraterritoriality to the ATS in the controversial 2013 Kiobel decision.

Kiobel v. Royal Dutch Petroleum Co. (2013)

In 2013, the U.S. Supreme Court issued one of its most controversial decision’s regarding the scope of 

the ATS. The Kiobel v. Royal Dutch Petroleum Co. ruling,239 which drastically narrowed the scope of the 

ATS, received considerable criticism from ATS advocates despite receiving some applaud from ATS critics, 

particularly those on Capital Hill.  

232 	 See	Sosa	v.	Alvarez-Machain,	542	U.S.	692,	734–36	(2004).	
233 	 Young,	supra	note	377,	at	1058.	
234		 Sosa,	542	U.S.	at	724;	see	also	Khulumani	v.	Barclay	Nat’l	Bank	Ltd.,	504	F.3d	254,	265	(2d	Cir.	2007)	(Katzmann,	J.,	concurring)	(“Sosa	makes	clear	that	all	ATCA	litigation	is	in	
fact	based	on	federal	common	law,	rather	than	a	statutory	cause	of	action.”).	
235		 Sosa,	542	U.S.	at	725.	
236		 Id.	at	724.	
237		 See	generally	Erie	R.R.	Co.	v.	Tompkins,	304	U.S.	64	(1938).	
238 	 See	Sosa,	542	U.S.	at	725–26	(citing	Erie	as	advising	against	judicial	lawmaking	implementing	private	rights	of	action	to	sue);	id.	at	727	(referring	to	foreign-policy	concerns	as	a	
cause	for	limiting	implied	rights	of	action	in	the	ATS	framework).	
239 	 Kiobel	v.	Royal	Dutch	Petro.	Co.,	133	S.	Ct.	1659	(2013).	
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The Supreme Court held that generally speaking, extraterritorial claims are not permitted under the ATS, 

and therefore, the Court decided that “petitioners’ case seeking relief for violations of the law of nations 

occurring outside the United States is barred.”240

Kiobel’s ruling rested on the presumption against extraterritoriality, a canon of statutory interpretation, which 

presumes “[w]hen a statute gives no clear indication of an extraterritorial application, it has none.”241 In 

writing for the five justice majority,242 Chief Justice Roberts wrote “[t]his presumption ‘serves to protect 

against unintended clashes between our laws and those of other nations which could result in international 

discord.’”243 Moreover it “helps ensure that the Judiciary does not erroneously adopt an interpretation of 

U.S. law that carries foreign policy consequences not clearly intended by the political branches.”244 Because 

all parties were foreign nationals (i.e., petitioners were Nigerian and respondents were Dutch, British and 

Nigerian corporations) and “all the relevant conduct took place outside the United States,”245 it made it an 

easy case for the Court under an application of presumption against extraterritoriality.246 While the Supreme 

Court accepted that more challenging cases may present themselves in the future, in the end it concluded 

“even where the claims touch and concern the territory of the United States, they must do so with sufficient 

force to displace the presumption against extraterritorial application.”247 Kiobel appears to shut the door on 

any ATS claim resembling a Filártiga foreign-cubed suit.  The Supreme Court decision, ultimately, took 

Sosa one “narrowing” step further and signifies a tough route for post-Kiobel ATS suits. And while these two 

Supreme Court cases have not completely closed the door to ATS litigation, both practitioners and scholars 

contend that after Kiobel it will take creative lawyering to bring a successful ATS suit against a corporation, 

240	 Id.	at	1669.
241		 Id.	at	1664;	see	also	EEOC	v.	Arabian	Am.	Oil	Co.	(ARAMCO),	499	U.S.	244,	248	(1991)	(acknowledging	the	“longstanding	principle	of	American	law	‘that	legislation	of	Con-
gress,	unless	a	contrary	intent	appears,	is	meant	to	apply	only	within	the	territorial	jurisdiction	of	the	United	States’”	(quoting	Foley	Bros.,	Inc.	v.	Filardo,	336	U.S.	281,	285	(1949))).	
242		 See	Young,	supra	note	377,	at	1064,	for	an	explanation	of	the	bewilderment	following	the	unanimous	outcome	in	Kiobel.	While	the	justices	wrote	different	concurrences	as	to	their	
approach,	they	all	agreed	that	the	ATS	should	be	largely	limited	and	constrained.	“Although	most	observers	predicted	a	closely	divided	court	split	along	political	lines,	it	turned	out	there	was	no	
support	for	entertaining	a	representative	example	of	second-wave	ATS	litigation.	Eugene	Kontorovich	has	noted	that	‘[w]hen	the	Second	and	Ninth	Circuit[s]	began	questioning	‘foreign	cubed’	
suits	a	few	years	ago,	the	great	majority	of	scholars	dismissed	[the	courts’]	claims	as	entirely	spurious.	The	conventional	wisdom	was	very	much	on	the	side	of	universal	jurisdiction	over	cor-
porate	human	rights	abuses.’		But	after	Kiobel,	foreign-cubed	claims	are	gone—and	by	a	9-0	vote.	Despite	ATS	advocates’	widespread	belief	that	‘the	foreign	cubed	issue	[was]	a	conservative	
invention	to	roll	back	human	rights	litigation,’	concerns	about	overextension	of	implied	rights	of	action	and	interference	with	the	political	branches’	conduct	of	foreign	policy	turned	out	to	be	
widely	shared.”	Id.	(quoting	Eugene	Kontorovich,	Kiobel	and	Academic	Fall[i]bility,	The	Volokh	Conspiracy	(last	visited	Apr.	17,	2013,	12:54	PM),	http://www.volokh.com/2013/04/17/kio-
bel-andacademic-fallability).	
243		 Kiobel,	133	S.	Ct.	at	1664	(quoting	ARAMCO,	499	U.S.	at	248).	
244	 Id. 
245		 Id.	at	1669.	
246		 Young,	supra	note	377,	at	1063.	
247		 Kiobel,	133	S.	Ct.	at	1669.	
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claiming corporate liability, in U.S. courts.248

3. Concluding Remarks on Crimes Invoking Universal ‘Civil’ Jurisdiction 

As illustrated above, the Supreme Court’s rulings in Sosa and Kiobel largely narrowed the reach of the 

ATS.  While the Supreme Court in Kiobel acknowledged its previous ruling in Sosa, it significantly reduced 

the relevant scope of the ATS in Sosa by applying the presumption against extraterritoriality to the statute. 

Compared to prior ATS precedent, Kiobel provides no clear understanding or guidance about what the ATS 

is or should be. The Kiobel Court, despite decades of lower court precedent, viewed the ATS “neither as 

a critical Founding-era national security statute nor as a modern international human rights statute.”249 It 

appears from the tone of the Kiobel opinion that the Court was attempting to quash any remaining Filártiga 

precedent, and at the same time, not overrule its previous holding in Sosa.250 

Post-Kiobel ATS litigation informally fits into two categories, with the first category including human rights 

advocates that are attempting to preserve as much of the modern human rights statute as possible. Approaches 

have taken the form of reserving the ATS for suing foreign nationals who carried out crimes abroad but are 

now residing in the United States, or as similarly has been done with piracy, alleging that even after Kiobel, 

the ATS may be available for the most heinous international crimes such as violations of the jus cogens norms 

of genocide and torture (which is an international violation that is also actionable under the TVPA).251 Others 

are attempting to safeguard corporate liability with respect to U.S. corporations who commit violations since 

such companies would have a greater chance of meeting Kiobel’s “touch and concern” standard for violations 

carried out by overseas subsidiaries.252

The second category, on the other hand, leans more toward a bright-line rule that limits ATS claims to only 

248	 See,	e.g.,	William	B.	Panlilio	&	Laurie	Strauch	Weiss,	Supreme	Court	Limits	ATS	Litigation—But	Remains	Slightly	Ajar,	Am.	Bar	Ass’n	(Jul.	8,	2013),	http://apps.americanbar.
org/litigation/committees/corporate/articles/spring2013-0713-supreme-court-limits-ats-litigation-door-remains-slightly-ajar.html	[hereinafter	Panlilio	&	Weiss,	Supreme	Court	Limits	ATS	Liti-
gation]	(stating	that	“the	ATS	door…remains	slightly	ajar	awaiting	a	push	from	plaintiffs	who	seek	to	explore	the	viability	of	a	post-Kiobel	ATS	case,”	and	that	“[c]reative	plaintiffs’	lawyers	are	
likely	to	rely	on	the	last	paragraph	of	the	majority	opinion	authored	by	Chief	Justice	Roberts	to	craft	an	ATS	case	that	would	survive	a	motion	to	dismiss	in	U.S.	courts”	(citing	Kiobel,	133	S.	
Ct.	at	1669,	in	which	the	Court	suggested	that	even	where	ATS	claims	touch	and	concern	U.S.	territory	they	still	are	required	to	do	so	with	such	substantial	force	to	supplant	the	application	of	
the	presumption	against	extraterritoriality)).	Cf.	Kiobel,	133	S.	Ct.	at	1669	(Kennedy,	J.	concurring	in	the	judgment)	(making	it	clear	that	“a	number	of	significant	questions	regarding	the	reach	
and	interpretation	of	the	[ATS]”	still	exist	and	as	a	consequence	of	this	the	“proper	implementation	of	the	presumption	against	extraterritorial	application	may	require	some	further	elaboration	
and	explanation”);	id.	at	1669–70	(Alito,	J.	concurring	in	the	judgment)	(recognizing	that	the	concluding	paragraph	in	the	majority	opinion	“leaves	much	unanswered”	as	well	as		conveys	a	
“narrow	approach”);	id.	at	1673	(Breyer,	J.	concurring	in	the	judgment)	(observing	that	the	Court	had	“[left]	for	another	day	the	determination	of	just	when	the	presumption	against	extraterrito-
riality	might	be	overcome”);	Panlilio	&	Weiss,	Supreme	Court	Limits	ATS	Litigation	(alleging	that	collectively	these	Kiobel	majority	and	concurring	“opinions	thus	caution	against	concluding	
that	Kiobel	is	a	resounding	death	knell	for	ATS	suits	against	corporations—it	may	not	have	that	immediate	effect.”).	
249		 Lee,	supra	note	397,	at	1668.	
250		 See	id.	(explaining	that	Kiobel	“has	the	style	and	tone	of	a	defensive	opinion	articulating	the	U.S.	territorial	nexus	test	to	minimize	the	damage	of	the	Filártiga	interlude	as	much	as	
possible	without	explicitly	overruling	its	prior	holding	in	Sosa.	The	lawyerly	tool	for	doing	so	was	the	presumption	against	extraterritoriality.”).	
251	 Lee,	supra	note	397,	at	1668.	
252		 See,	e.g.,	Doug	Cassel,	Suing	Americans	for	Human	Rights	Torts	Overseas:	The	Court	Leaves	Door	Open,	89	Notre	Dame	L.	Rev.	1773,	1811–12	(2014).	
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U.S. nationals as defendants.253 This strategy is in some ways overlapping with human rights advocates who 

hold a similar view relating to U.S. corporations as defendants, despite a lack of an underpinning in original 

public meaning.254 Under such an approach there is an added attraction of producing a law of nations claim 

by a foreign national under the ATS pursuant to Article III alienage jurisdiction, which extinguishes any 

doubt regarding the constitutionality of such ATS lawsuits.255 But regardless of which category a practitioner 

pursues, a few facts remain—pure Filártiga foreign-cubed suits are dead, unfortunately, but Kiobel precedent, 

although unprecedented and unreasonably narrow, does not completely close the door to ATS litigation for 

human rights abuses and is simply awaiting creative plaintiffs ready to push the constraints of Kiobel. But 

caution must be rendered, because one wrong move could plunge the ultimate axe into the ATS.  

253	 See	Anthony	J.	Bella	Jr.	&	Bradford	R.	Clark,	The	Alien	Tort	Statute	and	the	Law	of	Nations,	78	U.	Chi.	L.	Rev.	445,	448	(2011).
254		 Lee,	supra	note	397,	at	1668.	
255 Id.


