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Special Considerations Regarding Universal Jurisdiction

This Practice Guide considers special circumstances surrounding the use of universal jurisdiction. Section I 

examines how universal jurisdiction is utilized within the International Criminal Court when issuing warrants 

(Section I.A), as well as the role of ICC warrants in the United States (Section I.B). Lastly, Section II discusses 

how the concept of universal jurisdiction is implemented and exercised throughout various courts in Europe. 

I. International Criminal Court Warrants and 

the Use of Universal Jurisdiction

Written by Aurora Vasquez

This section takes a two-part approach to warrants issued by the International Criminal Court (ICC warrants). 

First, it delves into what ICC warrants are, with particular consideration for how they are issued and enforced 

(Section I.A). Second, the section specifically examines the ICC warrant’s impact in the United States 

(Section I.B). 

 A. Warrants Issued by the International Criminal Court

 1.What Is an ICC Warrant?

A warrant issued by the International Criminal Court (an “ICC warrant”) is a warrant of arrest for a “natural 

person” alleged to have committed a crime over which the ICC has jurisdiction.1 Specifically, the Rome 

Statute grants the ICC jurisdiction “over persons for the most serious crimes of international concern.”2 In 

turn, these crimes are defined within the Statute.3 Once issued, an ICC warrant is used to effectuate “arrest 

and surrender” of the person named in the warrant, to the ICC.4 Lastly, ICC arrest warrants remain in effect 

until the Court says otherwise.5

   

1  Rome Statute of the International Criminal Court, art. 25(1), entered into force Jul. 1, 2002, U.N. Doc. A/CONF.183/9 (1998) [hereinafter Rome Statute]. 
2  Rome Statute, supra note 1, art. 1. 
3  Id. art. 5. 
4  Id. art. 58(5); see also id. art. 89(1) (granting ICC authority to send a request the arrest and surrender of a person to a any State on whose territory the person sought may be). 
5  Id. art. 58(4). 



2

UNIVERSAL JURISDICTION
A PRACTICE GUIDE

JUST ATONEMENT INC.

JUST ATONEMENT INC.

 2. How Is an ICC Warrant Issued?

Articles 53 through 61 of the Rome Statute (Investigation and Prosecution) focus on several factors that must 

be satisfied before a warrant can issue. Those factors fall into three basic categories: jurisdiction, referral, 

and investigation. 

  2.1. Jurisdiction

If the ICC is to issue a warrant, it must first have jurisdiction over the person and the crime. As to the person, 

age is of consequence because the ICC cannot assert jurisdiction over those who commit an offense while 

under the age of eighteen.6 The offender however, need not be a national of a State Party in order for the 

ICC’s jurisdiction to apply. That is—as a court of “international legal personality”7 whose authority can 

extend around the globe—in addition to having jurisdiction over the nationals of States Parties (without 

regard to where they committed the offense), the ICC also has jurisdiction over anyone who commits a Rome 

Statute offense on States Parties’ territory (without regard to the offender’s nation State). 

As to the offense, the ICC only has jurisdiction over a specific set of crimes. They are: 1) the crime of 

genocide, 2) crimes against humanity, 3) war crimes; and 4) the crime of aggression.8 Additionally, in order 

for the ICC’s authority to attach, the crime in question must have been committed after July 1, 2002; the 

date the Rome Statute came into force.9 Where a State becomes Party after this date, the ICC’s jurisdiction 

automatically extends to crimes that took place on or after the date the State became Party.10 However, a State 

that becomes Party to the Statute after July 1, 2002 can issue a written declaration granting the ICC authority 

over crimes dating back to that date.11 In no case however, may the Statute be applied retroactively to crimes 

that took place before July 1, 2002.12

  2.2. Referral

Even where jurisdiction exists, the ICC may only proceed where the crime(s) was brought to its attention 

6  Id. art. 26. 
7  Id. art. 4. 
8  Rome Statute, supra note 1, art. 5. See also ICC, Understanding the International Criminal Court, 13, available at https://www.icc-cpi.int/iccdocs/pids/publications/uicceng.pdf. 
9  Rome Statute, supra note 1, art. 11(1). 
10  Id. 
11  Id. arts. 11(2), 12(3). 
12  Id. art. 24(1). 
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under one of three circumstances: A) where a State Party referred a Rome Statute crime to the Prosecutor; B) 

where the United Nations Security Council referred a Rome Statute crime to the Prosecutor; or C) where the 

Prosecutor initiated an investigation herself; referred to as proprio motu in the Statute.13

  2.3. Investigation

Based on the information before the ICC Prosecutor, she must decide whether to initiate an investigation.14 

In turn, her examination must take three things into consideration: 1) whether the information provides a 

“reasonable basis to believe that a crime within the jurisdiction of the Court has been or is being committed,” 

2) whether the emerging case would be admissible under Article 17 of the Rome Statute, and 3) whether there 

are “substantial reasons to believe that an investigation would not serve the interests of justice.”15

Even if the Prosecutor initiates the investigation, a warrant is not guaranteed. That is, only the ICC’s Pre-

Trial Chamber has the authority to issue a warrant.16 Before the Pre-Trial Chamber can do so however, the 

Prosecutor must affirmatively request the warrant. In turn, the Prosecutor’s application for an arrest warrant 

automatically triggers the Pre-Trial Chamber’s Article 58 responsibilities: 

 • Examination of the Prosecutor’s application and the evidence, along with any other 

  information so provided;

 • Satisfaction that reasonable grounds exist for believing the person subject to the 

  warrant has committed a crime within the Court’s jurisdiction; and

 • Satisfaction that an arrest is necessary for any of the following reasons: A) to 

  ensure appearance at trial, B) ensure the person subject to the warrant does not   

  interfere with the investigation or court proceedings, or C) to prevent the person  

  from continuing to commit the crime or a related crime.17

13  Id. art. 13. 
14  Rome Statute, supra note 1, art. 51. 
15  Id. 
16  Id. art. 58. 
17  Id. 
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Where a warrant has been issued, the Prosecutor can request an amendment in order to modify or add 

additional crimes.18 If the Pre-Trial Chamber finds reasonable grounds to believe the person committed the 

modified or additional offenses, they must amend the warrant.19 Lastly, once issued, the warrant remains in 

effect until the ICC says otherwise.20 This means therefore, that the ICC faces no statute of limitations and 

as a result ICC warrants can remain in effect for the named person’s lifetime or until arrest is effectuated.21

3. Can the ICC Issue Warrants for Nationals of Non-party States?

Yes. Because the ICC’s jurisdiction extends to the gravest crimes against humanity and it only exercises that 

jurisdiction where the State with original jurisdiction fails to act or cannot act, it is able to issue warrants for 

any person who commits a Rome Statute offense. For this same reason, the ICC need not secure the consent 

of a non-party before issuing a warrant for one of its nationals. For example, where the United Nations 

Security Council makes the referral to the ICC, all UN members are expected to help effectuate the warrant 

regardless of who is named on its face and even if they have not yet ratified the Statute. 

4. How Are ICC Warrants Enforced?

The ICC does not have police powers. Thus, enforcement of ICC warrants comes in two basic forms: 1) 

States Parties’ obligation to execute the warrant and 2) voluntary execution by non-Party States.  

  4.1. Obligations of States Parties

In ratifying the Rome Statute, States Parties affirm that “the most serious crimes of concern to the international 

community…must not go unpunished” and that it is their duty to exercise criminal jurisdiction over those 

responsible for international crimes.22 That said, where a Party with original jurisdiction over such a crime 

does not act or is unable to act, if the ICC also has jurisdiction, it can step in. In turn, when the ICC steps in, 

States Parties are expected to enforce its warrants because every State Party “accepts the jurisdiction of the 

Court” as it applies to the crimes set forth in the Statute.23

18 Rome Statute, supra note 1, art. 58(6). 
19  Id. 
20  Id. art. 5. 
21  Id. art. 29. 
22 Rome Statute, supra note 1, pmbl. 
23  Id. art. 12. 
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Once an ICC warrant has issued, pursuant to Article 87 the ICC can request States Parties’ cooperation in 

enforcing it.24 To do so however, the ICC must use the channels designated by the State at the time of its 

ratification, acceptance, approval or accession of the Statute.25 The cooperation sought is typically for “arrest 

and surrender” of the person named in the warrant and the request is expected to be honored where it meets 

the requirements of Article 91(2). Alternatively, “where appropriate” requests to States Parties can also be 

made through the International Criminal Police Organization.26

Article 91 identifies what information must be included in the transmittal requesting arrest and surrender, 

such as a physical description of the person sought and a copy of the warrant.27 Thereafter and pursuant to 

Article 59(1), a State Party that receives a request for arrest and surrender must take “immediate steps to 

arrest the person in question in accordance with its laws and the provisions of Part 9 [of the Rome Statute].”28

Found in Part 9, Article 86 obligates States Parties to cooperate fully with the ICC in its prosecution of 

crimes within its jurisdiction.29 Article 89 does the same stating in part, “States Parties shall, in accordance 

with the provisions of this Part and the procedure under their national law, comply with requests for arrest 

and surrender.”30

Where a State Party (or non-party who has submitted itself to the ICC’s jurisdiction) does not cooperate, the 

ICC has the option of referring it to the Assembly of States Parties, the United Nations Security Council, 

or both.31 Specifically, the ICC can refer a non-cooperating State where its inaction prevents the ICC from 

fulfilling its responsibilities.32 Referral to the Security Council however, can only happen where the Security 

Council referred the underlying matter to the ICC in the first instance.33

24  Id. art. 87(1)(a). 
25  Id. 
26  Id. art. 87(1)(b). Interpol however, does not have agents who themselves effectuate arrest. Rather, it is more akin to an information-sharing unit for member States. 
27  Id. art. 91(2). 
28  Rome Statute, supra note 1, art. 59(1). 
29  Id. art. 86. 
30  Id. art. 89(1). 
31  Id. art. 87(7). 
32  Id. 
33  Id.  
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Referral to the Assembly of States Parties

A referral to the Assembly of States Parties triggers the Assembly’s obligation to consider “any question 

related to non-cooperation.”34 In fulfilling its responsibilities, the Assembly of States Parties is required to 

try to reach a decision via consensus.35 If consensus is not possible, the Statute directs that for “decisions on 

matters of substance” there must first be a voting quorum comprised of an absolute majority of States Parties. 

Thereafter, a vote by two-thirds of the majority is necessary to make a decision.36

Referral to the United Nations Security Council

A referral to the United Nations Security Council triggers its responsibility to “maintain or restore international 

peace and security.”37 This includes applying diplomatic pressure in the hopes of stimulating compliance or 

more direct pressure such as through “complete or partial interruption of economic relations and of rail, 

sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic 

relations.” 38The Security Council however, also has the option of using armed forces. Specifically, where it 

is determined that the aforementioned actions are not (or will not be) sufficient to prompt the target State into 

action, the Security Council is empowered to “take such action by air, sea, or land forces as may be necessary 

to maintain or restore international peace and security.”39 In turn, this includes “demonstrations, blockade, 

and other operations by air, sea, or land forces of Members of the United Nations.”40

Yet, there are a few narrow exceptions to a State Party’s obligation to immediately cooperate with the 

ICC. For example, Article 90 contemplates competing requests—from the ICC and a State—for the arrest 

and surrender of the same person for the same crime.41 When this happens and before taking action, the 

State receiving the request must notify both parties of the conflict. In turn this triggers a number of other 

considerations including any treaty obligations that may exist between the State receiving the request for 

extradition and the State making the request.42

34  Rome Statute, supra note1, 112(2)(f). 
35  Rome Statute, supra note 1, art. 112(7). 
36  Id. 
37  U.N. Charter art. 39. 
38  Id. art. 41. 
39  Id. art. 42. 
40  Id. 
41  Rome Statute, supra note 1, art. 90. 
42  In some instances this can prove to be a catch-22 for the State receiving the request because if it complies with the ICC’s request it could be violating its responsibilities under the 
treaty. 
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  4.2. Voluntary Cooperation by States Not Party to the Statute

Article 12(3) allows States not a Party to the Statute to submit themselves to the jurisdiction of the ICC—

even if such act is expressly limited to a particular offense—by “declaration” to the ICC’s Registrar.43 A State 

that does so subjects itself, on the one hand, to the cooperation requirements discussed above (as it relates to 

the crime at hand) while on the other, remaining a non-party to the Statute. However, the Rome Statute does 

not require the ICC to wait for non-party States to make an offer of cooperation. Rather, it gives them express 

authority to request cooperation. Article 87(5)(a) states: 

The Court may invite any State not party to this Statute to provide assistance under this Part on 

the basis of an ad hoc arrangement, an agreement with such State, or any other appropriate basis.44

In turn, where a State has entered into such an arrangement or agreement but then fails to cooperate with the 

ICC, the State is subject to referral as previously discussed. Yet, there is nothing in the Statute that prohibits 

a State that is both a non-party to the Statute and which has also not officially agreed to offer assistance, 

from enforcing an ICC arrest warrant. Individual States however, are apt give careful consideration to the 

diplomatic impact of voluntary enforcement of an ICC warrant.

B. International Criminal Court Warrants in the United States 

The United States has not ratified the Rome Statute. During the Clinton administration the United States 

signed the Statute but did not submit it to the U.S. Senate for ratification.45 Thereafter, the Bush administration 

“un-signed” the statute in May 2002.46 The very fact that the Rome Statute came into force in July 2002, 

however, prompted the United States to take domestic measures to shield its nationals abroad from ICC 

prosecution; specifically, military personnel and certain government officials.47 Today, U.S. federal law 

signed by President George W. Bush remains in effect and no steps toward ratification of the Rome Statute 

have been taken. 

43  Rome Statute, supra note 1, art. 12(3). 
44  Id. art. 87(5)(a). 
45  As a signatory to the Statute, the United States had the right to participate in gatherings of the Assembly of States Parties as an observer pursuant to Rome Statute art. 112(1). 
46  See, e.g., Archives of the U.S. Department of State, remarks of Marc Grossman to the Center for Strategic and International Studies (May 6, 2002) noting the Bush administration’s 
concerns with the Rome Statute, https://2001-2009.state.gov/p/us/rm/9949.htm (last visited Dec. 29, 2016). 
47  22 U.S.C. §§ 7421-33 (2006). 
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1. Do ICC Warrants Have Force of Law in the United States?

No. Because the United States is not a Party to the Statute, the ICC does not have jurisdiction over it and 

as a result, ICC warrants do not have force of law in the U.S. This however, can change. Specifically, under 

Article 12 the United States has the option of voluntarily submitting itself to ICC jurisdiction by filing a 

written declaration to that effect, with the Registrar.48 If this should happen the ICC could not only exert 

jurisdiction, it can also compel cooperation from the United States on a request for arrest and surrender. The 

United States has never filed such a declaration but the absence of one does not preclude the U.S. from taking 

action on an ICC warrant. 

For example, in 2013, when Congolese rebel general Bosco Ntagnada turned himself in to the U.S. Embassy 

in Rwanda on an ICC warrant, the United States facilitated his transfer to the Court.49 In explaining the 

United State’s decision to act despite not being a Party to the Statute, Assistant Secretary Johnnie Carson 

stated, “Our not being a member of the ICC does not inhibit us from trying to cooperate with them fully in 

areas where our principles and values are in full alignment.”50 Despite this action, there does not appear to be 

a clear U.S. process for responding to ICC warrants. 

Rather, the closest process appears to be that related to extradition requests. The extradition process in the U.S. 

is treaty-based and therefore, automatically involves the Office of International Affairs, Office of the United 

States Attorney, a U.S. Magistrate or District Court, the Office of the Legal Adviser for Law Enforcement and 

Intelligence, and the Department of State.51 Among these parties, the Department of State—specifically the 

Secretary of State—has the final say on whether a person will be extradited. As part of her decision-making 

process, the Secretary must take into consideration more than the legal documents before her. Rather, careful 

consideration must also be given to the impact extradition will have on the United States’ international 

interests and affairs. 

This approach does not wholly square with a request for arrest and surrender on an ICC warrant however, 

48 Rome Statute, supra note 1,  art. 12(3). 
49  See Transcript of teleconference with Assistant Secretary Johnnie Carson (May 20, 2013), https://kinshasa.usembassy.gov/mobile//communiques-english-03212013.html (last 
visited Dec. 29, 2016). 
50  Id. 
51  See U.S. Attorney’s Manual, Title 9, https://www.justice.gov/usam/usam-9-15000-international-extradition-and-related-matters#9-15.600 (last visited Dec. 29, 2016). 
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as under the Rome Statute “surrender” of a person is not akin to extradition. That is, the Statute specifically 

defines surrender as turning a person over to the Court.52 Extradition on the other hand, is defined as turning 

a person over to another State pursuant to the terms of a treaty, convention, or national legislation.53 Despite 

this distinction, because there is no clear process for a U.S. to respond to an ICC warrant, when faced with 

the question of surrendering a person to the ICC, the U.S. is apt to employ an extradition-like analysis. Yet, 

if the Secretary must consider the impact action will have on the United State’s international interests and 

affairs, it follows she must also consider the impact of inaction. Thus, the distinction between surrender and 

extradition coupled with the possible negative impacts of inaction, may pose interesting possibilities for 

practitioners of international law as it relates to U.S. Enforcement of ICC warrants.

2. Short of Ratifying the Rome Statute Is the United States Subject to Any 

Other Instrument or Norm Obligating It to Execute ICC Warrants?

Maybe.  A core governing principle in international law is that a State cannot be bound by a treaty to which it 

is not a party. For that reason, the Rome Statute is carefully crafted so as not to obligate non-parties to enforce 

ICC warrants, especially where a national of a non-party is the person named.54 Yet, where an ICC warrant 

exists there may be ways to pressure the United States to enforce it. 

  2.1 United Nations Security Council

While the United States has put some distance between its nationals and the jurisdiction of the ICC by refusing 

to ratify the Rome Statute, it is not wholly beyond the reach of the court. As previously discussed, the Statute 

allows the U.N. Security Council to compel cooperation with the ICC where two preconditions are met: 1) 

the Security Council must have referred the matter underlying the ICC warrant to the Prosecutor and 2) the 

State being compelled to cooperate must be a member of the United Nations.55 Where these factors have been 

met and a State receives a request for cooperation from the ICC but refuses cooperation, the Security Council 

can take action.56 For example, in May 2007 the Pre-Trial Chamber issued warrants for several Sudanese 

52 Rome Statute, supra note 1, art. 102. 
53  Id. 
54  Rather, by incorporating complementarity and national criminal jurisdiction, the Statute greatly heightens the likelihood that at least one State Party will have initial jurisdiction 
over the person sought. 
55  Rome Statute, supra note 1, art. 13(b). 
56 	 See	Referral	to	the	United	National	Security	Council	at	supra	Part	Four,	Section	I.A.4,	at	4.4.,	for	discussion	on	the	specific	steps	the	Security	Council	may	take.	



10

UNIVERSAL JURISDICTION
A PRACTICE GUIDE

JUST ATONEMENT INC.

JUST ATONEMENT INC.

nationals—including Omar Al Bashir—as part of the ICC’s Darfur investigation.57 It then sent requests for 

cooperation to the Sudanese government, among others. Sudan is not States Parties to the Rome Statute, yet it 

was still expected to cooperate because it is a U.N. member and the Darfur matter was referred to the ICC by 

the United Nations Security Council. However, the power to compel cooperation will not produce immediate 

results if the subject government still refuses to enforce the warrant, as did the Sudanese.58

In theory therefore, the United States can be pressured by the Security Council to comply with an ICC 

request for cooperation. If faced with such pressure, the United States may choose to cooperate; especially 

where the person named is not a U.S. national or someone whose surrender would injure the United States’ 

international interests or affairs, for example. In practice however, because the United States is a charter 

member of the U.N. and one of five permanent members of the Security Council, the Security Council is not 

apt to use its authority under Article 13(b) of the Rome Statute to compel cooperation. Yet, because a request 

for cooperation from the Security Council would put any subsequent U.S. inaction on the national stage, the 

United States could opt to enforce the warrant. 

  2.2 International Criminal Police Organization

In certain circumstances, ICC warrants can be transmitted via the International Criminal Police Organization 

(Interpol).59 In turn, where a matter is urgent Interpol can issue a “Red Notice” however, the agency does not 

have dedicated agents to effectuate warrants.60

The United States recognizes Red Notices as the “closest instrument to an international arrest warrant in 

use today;” a position it has held even after the emergence of the ICC.61 Interpol warrants of any kind are 

understood to be requests for extradition and are therefore, examined by the United States with an eye 

for extradition treaty responsibilities. For this reason, an Interpol approach to an ICC warrant will not, in 

and of itself, compel the United States to act. However, because Interpol warrants are shared widely and 

internationally, it too can put U.S. failure to enforce an ICC warrant on the international stage, perhaps 

pressuring the United States into action. 

57 	 See	International	Criminal	Court	[ICC]	on	Darfur,	Sudan,	https://www.icc-cpi.int/darfur	(last	visited	Dec.	29,	2016),	for	all	official	records	related	to	the	ICC’s	Darfur	
investigation. 
58  See ICC, Press Release, Al Bashir Case, Jul. 6, 2016, available at https://www.icc-cpi.int/Pages/item.aspx?name=PR1231 (last visited Dec. 29, 2016) Uganda and Djibouti have 
also failed to arrest and surrender Al Bashir. In July 2016, both were referred to the Assembly of States and the UN Security Council for non-compliance. Id. 
59  Rome Statute, supra note 1, art. 87(1)(b). 
60  See INTERPOL, Notices, https://www.interpol.int/INTERPOL-expertise/Notices  (last visited on Dec. 29, 2016). 
61 	 See	Office	of	the	U.S.	Attorney,	U.S.	Attorney’s	Manual,	ch.	9-15.635	(May	2009),	available	at	https://www.justice.gov/usam/usam-9-15000-international-extradition-and-relat-
ed-matters#9-15.600 (last visited Dec. 29, 2016). 
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3. Can Individuals (or Organizations) Trigger Issuance of an ICC Warrant 

for an Alleged Perpetrator Present in the United States?

Yes. Article 13 allows the Prosecutor to initiate an investigation propio motu.62 That is, because she can 

decide on her own whether to initiate an investigation, she can also receive information alleging a Rome 

Statute crime has occurred, from anyone. Thus, individuals (or organizations) can submit information to the 

Prosecutor regarding Rome Statute violations committed by persons present in the United States (including 

citizens and foreign nationals). This does not guarantee a warrant will be issued however, because the 

Prosecutor can elect not to investigate. Moreover, even where she does investigate, she can also decide not to 

request a warrant from the Pre-Trial Chamber. This does not mean practitioners of international law should 

not affirmatively seek to trigger ICC warrants, as there may be paths for pressuring the United States to 

enforce them. 

4. Can Individuals Compel Enforcement of an Existing ICC Warrant When 

the Subject is in the United States?

Maybe. The United States cannot be required to enforce ICC warrants because it is not a State Party. Where 

the subject of an ICC warrant is in the United States however, it may be possible for individuals to pressure 

the U.S. to take action. This may be possible as a result of the Statute’s distinction between surrender and 

extradition.63 Specifically, because handing a person over to the ICC is not tantamount to extradition, there 

may be room for the U.S. to take action without violating any extradition treaty obligations. Even so, whether 

the United States can be pressured into enforcing an ICC warrant is apt to be greatly impacted by who is 

named in the warrant and whether the person is a foreign or U.S. national. 

1. Triggering Enforcement of ICC Warrants for Foreign Nationals Present 

in the U.S.

No matter who prompted the Pre-Trial Chamber to issue a warrant, as discussed in the previous section, the 

United States remains free of the obligation to act. That does not mean however, that the United States will 

62  Rome Statute, supra note 1, art. 13. 
63  Rome Statute, supra note 1, art. 102. 
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avoid enforcing an ICC warrant in every case. For example, where the person named on the ICC warrant is 

a foreign national who is present in the United States, the U.S. could choose to enforce the warrant if doing 

so does not harm its international interests and affairs. Moreover, because under the Statute the United States 

can grant the ICC jurisdiction limited specifically to the crime at hand, choosing to enforce an ICC warrant 

against a foreign national on its territory will not automatically extend ICC jurisdiction to U.S. nationals. 

Should the United States elect not to enforce an ICC warrant of its own volition, additional options remain. 

Action Through Public Pressure

Individuals and organizations could also elect to take their concerns directly to the United Nations. While 

this guide does not explore the process for testifying before the U.N., using the world’s stage to expose the 

fact that the U.S. is refusing to enforce an ICC warrant when the named person is well within its reach could 

trigger international pressure. In turn, the impact of this type of pressure could be particularly hard felt by 

the United States because it is a charter member to the U.N. Plus, in refusing to ratify the Rome Statute for 

fear that a politically motivated Prosecutor could choose to unfairly focus on the United States, the U.S. 

government claimed that so much as an improper investigation could cause grave injury to the country’s 

international interests and affairs For this reason, practitioner’s efforts to expose the United States’ inaction 

through this method could be impactful. 

Action Through U.S. Courts

For all the reasons previously discussed, there is not a clear path for individuals or organizations to use U.S. 

courts to compel the United States to enforce an ICC warrant. However, it may be possible for individuals 

to force the United States’ hand where the foreign national who is (or will be) named on an ICC warrant is 

residing in the country.  

For instance, it is well settled that U.S. residents can file civil suit against a person who committed human 

rights abuses against them overseas. In the matter of Yousuf v. Samantar for instance, former Somali nationals 

now lawfully present in the United States, filed suit against a former leader in the Siad Barre regime.64 

Plaintiffs asserted Samantar, also lawfully present in the United States, personally ordered various human 

64  See, e.g., Yousuf v. Samantar No. 1:04-cv-1360-LMB-JFA (E.D. Va. Feb. 2, 2007), ECF No. 75; Yousuf v. Samantar, No. 1:04-cv-1360-LMB-JFA (E.D. Va. Aug. 02, 2011), ECF 
No. 203 (in May 2014, after eight years in US courts—including the United States Supreme Court— this case was settled in favor of the Plaintiffs). 
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rights abuses by the military and others under his command. Plaintiffs’ claims were grounded in the Torture 

Victim Protection Act of 1991 and the Alien Tort Statute, 28 USC 1350. 

When a government official—current or former—is brought before the U.S. courts to answer for crimes 

alleged to have been committed while in office, two things commonly happen: the defendant claims immunity 

and the United States intervenes. Focusing solely on the latter point, the United States’ interest in the question 

of immunity is not wholly unrelated to its reason for refusing to ratify the Rome Statute; that is, the impact 

criminal prosecution will have on the country’s international interests and affairs. Thus and even though it 

did not do so in the Samantar case, it is not uncommon for the United States to come down on the side of 

immunity. Therefore, where a domestic suit can be brought for crimes of Rome Statute level, if there were 

also an ICC warrant in effect for the defendant, the United States might prefer to surrender the person rather 

than having to argue immunity itself. 

Of course, the utility of the U.N. and court scenarios are limited by how likely a person—who knows s/

he may rightly become the subject of an ICC warrant—is to enter the United States. Moreover, should 

either of these approaches ever succeed, practitioners’ ability to use them will be short lived. Specifically, 

because these scenarios hinge on the subject of the warrant being physically present in the United States, if 

practitioners experience success employing them, individuals who are (or could be) the subject of an ICC 

warrant will not travel to the United States.

2. Triggering Enforcement on ICC Warrants for U.S. Nationals Present in 

the U.S.

Again, presuming an individual or an organization was able to trigger an ICC warrant as previously discussed, 

if that warrant names a U.S. national, the United States is not apt to take action. Moreover, it can refuse to act 

because it is not Party to the Rome Statute. One reason it has refused to ratify the Statute is to avoid giving 

the ICC authority to prosecute its nationals—in particular military personnel and high-level government 

officials—without its consent. 

For example, soon after the Rome Statute came into force U.S. President George W. Bush signed into law the 
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American Service Members Protection Act.65 This law shields U.S. military personnel and certain government 

officials from prosecution by the ICC. Specifically, in Section 2002 the ASPA states, in part: 

 (7) Any American prosecuted by the International Criminal Court will, under the Rome 

Statute, be denied procedural protections to which all Americans are entitled under the Bill of 

Rights to the United States Constitution, such as the right to trial by jury. 

 (8) Members of the Armed Forces of the United States should be free from the risk of 

prosecution by the International Criminal Court, especially when they are stationed or deployed 

around the world to protect the vital national interests of the United States. The United States 

Government has an obligation to protect the members of its Armed Forces, to the maximum extent 

possible, against criminal prosecutions carried out by the International Criminal Court. 

 (9) In addition to exposing members of the Armed Forces of the United States to the 

risk of international criminal prosecution, the Rome Statute creates a risk that the President and 

other senior elected and appointed officials of the United States Government may be prosecuted by 

the International Criminal Court. Particularly if the Preparatory Commission agrees on a definition 

of the Crime of Aggression over United States objections, senior United States officials may be at 

risk of criminal prosecution for national security decisions involving such matters as responding 

to acts of terrorism, preventing the proliferation of weapons of mass destruction, and deterring 

aggression. No less than members of the Armed Forces of the United States, senior officials of 

the United States Government should be free from the risk of prosecution by the International 

Criminal Court, especially with respect to official actions taken by them to protect the national 

interests of the United States.66

Thus, if a U.S. national were to be named in an ICC warrant, using the methods described previously the 

United States might be pressured into prosecuting the named person for at least two reasons: 1) to avoid 

surrendering the person to the ICC themselves; or 2) to avoid giving another State opportunity to enforce the 

warrant. Given the absence of a record of prosecution against its nationals for crimes of international concern 

and the ASPA however, it is unlikely the United States will take action of its own volition.

65  22 U.S.C. §§ 7421-33 (2006). 
66 22 U.S.C. §§ 7421(7)–(9) (emphases added). 
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The more likely outcome is that the United States will not enforce an ICC warrant naming a U.S. national 

even when that national is present in the United States.67 Blanket inaction however, creates impunity for 

“the most serious crimes of international concern;” the very crimes the ICC seeks to prosecute. In turn, if by 

refusing to act the United States is institutionalizing impunity, it begs the question as to whether its inaction 

runs afoul of an international instrument to which the country is subject or to which it otherwise adheres. 

Vienna Convention on the Law of Treaties

The United States is not Party to the Vienna Convention on the Law of Treaties but became a signatory in 

1970.68 Moreover, according to the United States Department of State, the U.S. considers much of the Vienna 

Convention to represent customary international law.69 In turn, the Vienna Convention specifically prohibits 

States from engaging in acts that would defeat the object and purpose of a treaty, which it has signed, until it 

makes its intention not to ratify, clear.70

Thus, if any existing treaty which the United States has signed can be construed to require State action—such 

as through the principle of universal criminal jurisdiction—U.S. practitioners of international law may be able 

to use the Vienna Convention to pressure the U.S. to take action on an ICC warrant naming a U.S. national.71/72 

However, where the U.S. has merely signed a treaty but not ratified it, pursuant to the Vienna Convention it 

can clarify its intent not to ratify and in that way relieve itself from a potential Vienna Convention violation.73 

Lack of precedent as it relates to this approach should not prevent practitioners from seeking to trigger 

the issuance of ICC warrants naming U.S. nationals however, especially where diplomatic considerations 

prevent States from seeking to trigger such warrants on their own. Rather, triggering ICC warrants is an 

important first step because even if the United States refuses to enforce a warrant naming a U.S. national for 

67  See American Service-Members’ Protection Act (stating, “The United States is not a party to the Rome Statute and will not be bound by any of its terms. The United States will not 
recognize the jurisdiction of the International Criminal Court over United States nationals.”) (emphasis added).  
68  Vienna Convention on the Law of Treaties, art. 53, May 23, 1969, 1155 U.N.T.S. 344 [hereinafter VCLT]. The VCLT entered into force on January 27, 1980. See also U.S. Depart-
ment of State, Treaties Pending in the Senate, https://www.state.gov/s/l/treaty/pending/ (updated as of Sept. 22, 2016) (last visited Dec. 29, 2016). 
69 	 See	U.S.	Department	of	State,	Office	of	the	Legal	Advisor,	Vienna	Convention	on	the	Law	of	Treaties,	https://www.state.gov/s/l/treaty/faqs/70139.htm	(last	visited	Dec.	29,	2016).	
70  VCLT, supra note 1, art. 18. 
71 	 A	handful	of	treaties	require	States	Parties	to	use	Universal	Jurisdiction,	but	the	U.S.	has	neither	ratified	nor	signed	most.	See	generally	Geneva	Convention	for	the	Amelioration	
of the Condition of the Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 75 U.N.T.S. 31; Geneva Convention for the Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 75 U.N.T.S. 85; Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 75 U.N.T.S. 135; Geneva 
Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 75 U.N.T.S. 287; G.A. Res. 3068 (XXVIII), annex, International Convention on the Suppression and 
Punishment of the Crime of Apartheid (Nov. 30, 1973); Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85 (entered 
into force for the United States on Nov. 20, 1994); International Convention for the Protection of All Persons from Enforced Disappearance, Dec. 20, 2006, 2716 U.N.T.S. 3. 
72 	 See	U.S.	Department	of	State,	Office	of	the	Legal	Advisor,	Treaties	in	Force	(Jan.	2016).	https://www.state.gov/s/l/treaty/tif/	(last	visited	Dec.	29,	2016).	
73  Fear of violating Article 18 of the Vienna Convention on the Law of Treaties is what prompted President George W. Bush to “un-sign” the Rome Statute. 
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example, it can be enforced by States Parties or by any other State electing to exercise universal criminal 

jurisdiction once a warrant has been issued.74

II. Universal Jurisdiction in Europe

written by Monica Li

 The vast majority of European countries have ratified the Rome Statute of the International Criminal Court 

(the “Rome Statute”),75 and the entry into force of the Rome Statute in 2002 spurred many of the states 

parties to pass legislation implementing the provisions of the Rome Statute into their criminal codes.  More 

specifically, the Rome Statute is designed so that the duty to prosecute grave international crimes lies first 

with the individual states, and only when states are “unwilling or unable”76 to prosecute does the International 

Criminal Court (ICC) have jurisdiction.  The Rome Statute therefore calls on each of the states to “exercise 

its criminal jurisdiction over those responsible for international crimes.”77  Further, the Rome Statute requires 

states parties to “ensure that there are procedures available under their national law for all of the forms 

of cooperation which are specified” under Part IX of the Rome Statute, regarding cooperation with the 

International Criminal Court in its investigation and prosecution of crimes.78

While the process of implementing the Rome Statute in the domestic laws of each of the states parties 

has been an ongoing (and slow) process, most of the European states parties have implemented laws that 

bring their domestic criminal justice systems in line, or at least more in line, with the requirements of the 

Rome Statute.79 For example, in Germany, beginning in 1999, experts from the Federal Ministry of Justice, 

Foreign Office, and Federal Ministry of Defense, and outside academic experts, formed a working group 

to prepare drafts of the Code of Crimes Against International Law (“Völkerstrafgesetzbuch” or “VStGB”), 

74  A non-party State’s decision to exercise jurisdiction however, will be impacted by any existing treaty with the United States as commonly, treaties require a state to give consent 
before	prosecution	of	one	of	its	nationals	can	take	place.	As	to	States	Parties,	there	may	be	a	conflict	between	Rome	Statute	obligations	to	effectuate	arrest	and	surrender	and	existing	treaties	
with the United States. 
75 	 Using	the	widest	definition	of	countries	that	may	be	considered	part	of	Europe,	including	countries	that	have	only	a	small	portion	of	their	territory	in	Europe,	only	Belarus,	Vatican	
City,	Azerbaijan,	Turkey,	and	Kazakhstan	have	not	signed	the	treaty.		Monaco	and	Armenia	have	signed	but	not	ratified	the	treaty.		Russia	signed	the	treaty	but	later	provided	notice	of	its	
withdrawal.  Ukraine adopted constitutional amendments that will allow it to accede to the treaty, but the amendments have not yet taken effect.  Ukraine has also voluntarily given the ICC 
jurisdiction over alleged crimes committed in Ukraine since November 21, 2013. See Jasmine Herlt & Hugh Williamson, Human Rights Watch Letter to Prime Minister Justin Trudeau, Human 
Rights Watch (Jul. 9, 2016), https://www.hrw.org/news/2016/07/12/human-rights-watch-letter-prime-minister-justin-trudeau.  See International Criminal Court [ICC], The States Parties to the 
Rome Statute, International Criminal Court, https://asp.icc-cpi.int/en_menus/asp/states%20parties/western%20european%20and%20other%20states/Pages/western%20european%20and%20
other%20states.aspx (last visited Feb. 21, 2017), for a list of states parties to the Rome Statute. 
76  Rome Statute of the International Criminal Court, art. 17, opened for signature Jul. 17, 1998, 2187 U.N.T.S. 90 [hereinafter Rome Statute]. The principle that the International 
Criminal Court’s jurisdiction is secondary to the jurisdiction of the member states is generally referred to as “complementarity.” 
77  Id. pmbl., ¶ 6. While the Statute can only function as intended if the states parties take it upon themselves to prosecute grave international crimes in their national courts, there is 
no explicit requirement in the Statute that states parties must implement legislation requiring their national courts to prosecute such crimes. By contrast, the requirement for states parties to 
cooperate with ICC investigations and prosecutions is explicitly declared in the Statute. The differing treatment of the complementarity and cooperation principles in the Statute may account 
for some of the differences in the varying ways that states parties have implemented the Statute in their domestic laws. 
78  Rome Statute, supra note 2, art. 88. 
79  See Amnesty International, International Criminal Court: Rome Statute Implementation Report Card: Part One (May 1, 2010), available at https://www.amnesty.org/en/documents/
IOR53/011/2010/en/, for a summary of implementing legislation passed by states parties as of 2010.  
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in anticipation of the entry into force of the Rome Statute.80 The Federal Parliament adopted the VStGB on 

June 30, 2002, setting out punishments for “Crimes against International Law,” which are defined to include 

genocide, crimes against humanity, and war crimes,81 “even when the offence was committed abroad and 

bears no relation to Germany.”82  Thus, in response to the Rome Statute, the German Federal Parliament 

implemented legislation not only ensuring that genocide, crimes against humanity, and war crimes could be 

prosecuted in German courts, but also making clear that German courts could exercise universal jurisdiction 

with respect to such prosecutions.

However, not all countries implemented legislation providing for pure universal jurisdiction, as Germany 

did, with “pure” universal jurisdiction referring to, “an assertion of jurisdiction based solely on the universal 

concern character of the crime, without more.”83 Furthermore, although the VStGB gives German courts broad 

jurisdiction, the use of the law for pure universal jurisdiction cases remains at the discretion of prosecutors, 

who thus far have shown great hesitation in employing the law at all.84

Besides prosecutorial reticence in using the new laws concerning international crimes, some European states 

or their courts have curtailed the jurisdictional reach of these laws, either through changes to the law in 

response to political pressure, or in the case of courts, by reading the laws narrowly. Here, we will look at 

the experience of Spain and Belgium as examples of the impact of domestic and international politics on 

universal jurisdiction statutes.  We will see as well that despite the challenges to the prosecution of universal 

jurisdiction cases, developments in the field have nonetheless slowly advanced the practice of investigating 

and prosecuting universal jurisdiction cases. 

Recognizing that each country has its own history and peculiarities with respect to the legislation and 

application of universal jurisdiction, what follows is a general overview of the development of universal 

jurisdiction in Europe, with special attention paid to newer practices that have been implemented in various 

countries. In addition, it goes without saying that the criminal justice systems in European countries 

operate rather differently from the U.S. criminal justice system, and accordingly we have highlighted a few 

80 	 Michael	Gebauer,	Preliminary	Remarks,	Max	Planck	Inst.	for	Foreign	and	Int’l	Criminal	Law,	https://www.mpicc.de/files/pdf1/bmjvorwortenglish.pdf	(last	visited	Feb.	21,	2017).	 	
81 	 Act	to	Introduce	the	Code	of	Crimes	against	International	Law	art.	1,	Jun.	26,	2002,	(Brian	Duffett,	trans.)	(Ger.),	available	at	https://www.mpicc.de/files/pdf1/vstgbleng2.pdf.	
82  Id. art. 1, § 1. 
83  Sienho Yee, Universal Jurisdiction: Concept, Logic and Reality, in Research Handbook on Jurisdiction and Immunities in International Law 76, 81 (Alexander Orakhelashvili ed., 
2015). 
84  See Wolfgang Kaleck, German International Criminal Law in Practice: From Leipzig to Karlsruhe, in International Prosecution of Human Rights Crimes 93, 93–112 (Wolfgang 
Kaleck, Michael Ratner, Tobias Singelnstein & Peter Weiss eds., 2007), for a detailed look at the few universal jurisdiction cases that have arisen in Germany, and the legal rationales that 
ultimately prevented those cases from advancing. 
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considerations that U.S.-based practitioners should bear in mind when researching universal jurisdiction 

practices in European countries.

A. Historical Overview of Universal Jurisdiction 

Prosecutions in Europe

1. Pioneering Cases in Spain

Spanish courts set several “pioneering” precedents for universal jurisdiction prosecutions in Europe,85 including 

the Scilingo case, which was the first fully litigated trial concerning crimes against humanity committed 

outside the country asserting jurisdiction, and which resulted in a conviction and lengthy sentence.86  Perhaps 

more famously, a Spanish court also requested extradition of Augusto Pinochet for alleged crimes committed 

in Chile, although the alleged crimes in Pinochet were never actually tried in Spain or anywhere else, due to 

Pinochet’s failing health.87  

While Spain was a pioneer in universal jurisdiction prosecutions, it was also a bit of an outlier.  First, the 

possibility of litigating universal jurisdiction cases in Spain was codified long before the entry into force of 

the Rome Statute.  The passage of the Organic Act No. 6/1985 of 1 July (“Organic Act No. 6/1985”) regarding 

the judiciary88 granted Spanish courts “jurisdiction over acts committed by Spanish nationals or foreigners 

outside the national territory, where those acts are classified as one of the following offences under Spanish 

criminal law: (a) Genocide [… and] (g) Any other crime which should be prosecuted in Spain pursuant to an 

international treaty or agreement.”89  Roughly a decade following the 1985 entry into force of Organic Act 

No. 6/1985, activists and victims began making using of the universal jurisdiction provisions in the law, and 

12 cases came before the National High Court (Audiencia Nacional) to at least the preliminary investigation 

stage, before amendments to the law in 2009 significantly curtailed universal jurisdiction cases in Spain.90

Second, one particular judge, Baltasar Garzón, was instrumental in allowing universal jurisdiction prosecutions 

85  Peter Weiss, The Future of Universal Jurisdiction, in International Prosecution of Human Rights Crimes 29, 31 (Wolfgang Kaleck, Michael Ratner, Tobias Singelnstein & Peter 
Weiss eds., 2007). 
86  Id. 
87  Chile’s Gen Pinochet Dies at 91, BBC News (Dec. 11, 2006, 00:53 AM), http://news.bbc.co.uk/2/hi/americas/6167237.stm. 
88  U.N. GAOR, Sixth Committee, 71st Sess., Contribution of Spain on the Topic ‘The Scope and Application of the Principle of Universal Jurisdiction’, 1 (Feb. 22, 2016) [hereinafter 
Spain Submission to U.N. GAOR, Sixth Committee, 71st Sess.], available at http://www.un.org/en/ga/sixth/71/universal_jurisdiction/spain_e.pdf. 
89  Id. at 2; see also Organic Law 6/1985 of 1 July on Judicial Power art. 23.4  (L.O.P.J. 1985, 6) (Spain). 
90  U.N. GAOR, Sixth Committee, 66th Sess., The Scope and Application of the Principle of Universal Jurisdiction: Information Provided by Spain, 11–12 (2011) [hereinafter Spain 
Submission to U.N. GAOR, Sixth Committee, 66th Sess.], available at http://www.un.org/en/ga/sixth/66/ScopeAppUniJuri_StatesComments/Spain%20(S%20to%20E).pdf. 
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to move forward, having been the judge who issued the arrest warrants for the Pinochet91 and Scilingo 92 

cases—the first two cases to be pursued before the National High Court under the universal jurisdiction 

provisions of Organic Act No. 6/1985.93 Garzón is a controversial figure who attracted and perhaps courted a 

great deal of attention for these two cases, as well as inquiries into corruption in Spain and crimes committed 

by the Franco regime.  He was convicted in 2012 by the Spanish Supreme Court of having illegally ordered 

a wiretap in a corruption case and was thereby suspended from the courts for 11 years, a decision which 

some human rights advocates considered to be politically motivated and retaliatory.94 Garzón’s willingness 

to advance cases against politically powerful individuals or cases dealing with politically sensitive topics, 

both domestic and international, is atypical, and certainly a contributing factor to Spain’s status as a pioneer 

in the use of universal jurisdiction.95

2. Political Pressure and Scaling Back of Universal Jurisdiction

As mentioned above, in 2009 the Spanish government amended Organic Act No. 6/1985 to place restrictions 

on the availability of universal jurisdiction.96 While “crimes against humanity” were added to the list of 

punishable offenses, the amendments required it to “be established that the alleged perpetrators are present in 

Spain, that there are victims of Spanish nationality or that there is some relevant link with Spain and, in any 

event, that no other competent country or international court has initiated proceedings, including an effective 

investigation and, where appropriate, prosecution, of such crimes.”97

Further amendments were made in 2014, which, among other changes, expanded the categories of punishable 

crimes to include “crimes against protected persons or property in situations of armed conflict,” but required 

that such proceedings, as well as proceedings for the existing categories of genocide and crimes against 

humanity, only be “brought against a Spanish national, a foreign national who habitually resides in Spain 

or a foreign national present in Spain whose extradition has been refused by the Spanish authorities.”98  

91  Raphael Minder & Marlise Simons, Prominent Rights Judge Is Convicted in Spain, N.Y. Times (Feb. 9, 2012), http://www.nytimes.com/2012/02/10/world/europe/baltasar-garzon-
prominent-rights-judge-convicted-in-spain.html. 
92	 Spain	Tries	Argentine	Ex-officer,	BBC	News	(Jan.	14,	2005,	3:25	PM),	http://news.bbc.co.uk/2/hi/americas/4173215.stm.	
93  Spain Submission to U.N. GAOR, Sixth Committee, 66th Sess., supra note 16, at 11–12. 
94  Minder & Simons, supra note 17. 
95  See generally Human Rights Abusers in Franco-era Spain Could Be Tried in Argentina, The Guardian (Nov. 2, 2014), https://www.theguardian.com/world/2014/nov/02/buenos-ai-
res-spain-franco-argentina. A further interesting point regarding Spanish universal jurisdiction cases: The Scilingo case dealt with crimes committed in Argentina and the defendants was Argen-
tine.  When Spanish courts began to stall the proceedings regarding allegations against members of the Franco regime, Spanish victims turned to Argentine courts, where a judge then turned the 
tables	on	Spain	and	issued	extradition	orders	against	20	Spanish	officials.	
96  See Spain Submission to U.N. GAOR, Sixth Committee, 71st Sess., supra note 14, at 1, for a summary of the various changes that were made to Organic Act No. 6/1985 over time.  
97  Spain Submission to U.N. GAOR, Sixth Committee, 71st Sess., supra note 14, at 4; see also Organic Law 1/2009 of 3 November, Amendments to the Organic Law 6/1985 Law on 
Judicial Power (L.O.P.J. 2009, 1) (Spain). 
98  Id.; see also Organic Law 1/2014 of 13 March (L.O.P.J. 2014, 1) (Spain). 
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Torture “and other offences against moral integrity” were also added as punishable offenses, but they are only 

prosecutable if the accused is a Spanish national, the victim was a Spanish national at the time of the crime, 

and the accused is present on Spanish territory.99 There is an additional provision in the 2014 amendments 

that any then in-progress proceedings be stayed until it could be determined that those proceedings met the 

requirements of the revised law, which effectively stayed both pending proceedings involving China (Tibet 

and Falun Gong) and the Rwanda case.100

The prosecutions of universal jurisdiction cases in Spain were affected by the stances of the political parties 

in power at the time.  In 2000, Spanish courts began to push back against universal jurisdiction prosecutions, 

with the Supreme Court holding 8-7, in a 2003 ruling with respect to the Guatemalan genocide case brought 

by activist Rigoberta Menchú, that only cases with a clear link to Spain could proceed.101  But with the 

Socialist Workers’ Party winning the elections in March 2004, the courts began to turn around.102 In April 

2004, the Public Prosecutor’s Office argued for a lengthy sentence in the Scilingo case, and the judicial panel 

found, on the basis of public international law, that Scilingo was guilty of crimes against humanity (the 

original charge had been genocide, which the court held to be a subset of crimes against humanity).103  Then 

in 2005, the Constitutional Court overruled the Supreme Court’s earlier holding in the Guatemalan genocide 

case and held, among other things, that customary international law did not require a nexus to Spain; the 

language in Organic Act No. 6/1985 required only that the suspect not have been convicted, acquitted, or 

pardoned abroad; while the suspect cannot be tried in absentia, the investigation could proceed without the 

presence of the suspect; and prosecutions for genocide could not be limited to cases where the victims were 

Spanish citizens, as that would be contradictory to the underlying aims of punishing genocide (i.e. genocide 

is a crime against humanity as a whole and not just against Spanish nationals).104  Eventually, the Spanish 

government decided to change course again by implementing the 2009 amendments, a move that human 

rights advocates denounced as caving in to political and diplomatic pressures.105  This was followed by the 

2014 amendments made by the new conservative government of Mariano Rajoy, which added requirements 

99  Spain Submission to U.N. GAOR, Sixth Committee, 71st Sess., supra note 14, at 5.  
100  Id. at 8. 
101  Naomi Roht-Arriaza, The Pinochet Effect and the Spanish Contribution to Universal Jurisdiction, in International Prosecution of Human Rights Crimes 113, 118 (Wolfgang 
Kaleck, Michael Ratner, Tobias Singelnstein & Peter Weiss eds., 2007). 
102  Id. at 120. 
103  Id. 
104  Id. at 120–22. 
105  Steve Kingstone, Spain Reins in Crusading Judges, BBC News (June 25, 2009, 11:01 PM), http://news.bbc.co.uk/2/hi/8119920.stm.  It is worth noting as well that at the time the 
2009	amendments	were	made,	investigations	had	begun	involving	high-ranking	Chinese,	U.S.,	and	Israeli	officials	(see	“The	scope	and	application	of	the	principle	of	universal	jurisdiction:	in-
formation	provided	by	Spain”).		Additionally,	it	is	likely	that	Judge	Garzón’s	eagerness	to	try	Spanish	officials	for	corruption	and	crimes	under	Franco	made	him	a	political	target,	and	although	
those cases were not in any way universal jurisdiction cases, Garzón’s political opponents may have been motivated to undercut his actions more generally. 
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that the accused persons must be located in Spain and which stayed the then-pending prosecutions.106

Although Judge Garzón attracted significant attention, often negative, for his willingness to pursue universal 

jurisdiction cases, fears that the law would be abused were arguably unfounded, or at least premature.  

Between the issuance of the Pinochet warrant in 1998 and the 2009 amendments, 12 cases made it at least to 

the investigation stage before the National High Court,107 which is the court of first instance in international 

criminal cases.108  While this number was not insignificant, it is not high enough to indicate an abuse of 

process, considering the timespan and the fact that not all cases actually made it to trial.  Furthermore, in 

several of the 12 cases, the victims were Spanish citizens, so the prosecutions did maintain a connection to 

national interests.109

Similar to Spain, Belgium also had a universal jurisdiction law pre-dating the Rome Statute, which was 

ultimately changed in response to political pressures.  The Belgian law of June 16, 1993, as amended by the 

law of February 10, 1999 (the “War Crimes Law”), set forth that genocide, crimes against humanity, torture, 

and other serious offenses would be punishable by Belgian courts “irrespective of where such breaches have 

been committed.”110 The War Crimes Law lay dormant for several years, and it did not gain notoriety until 

2001, when a complaint stemming from the Sabra and Shatila massacre was raised against Ariel Sharon, 

among others.  A great deal of advocacy and political movement ensued, from both members of government 

and human rights advocates.111  Initially, the U.S. remained quiet in pressuring Belgium to drop the case 

against the Israeli defendants112 and limit the application of the universal jurisdiction provisions, possibly 

working indirectly through the American Chamber of Commerce to convince the Belgian Association of 

Enterprises that the universal jurisdiction provisions were against Belgian business interests.113  But on 

March 18, 2003, a complaint was filed against George Bush, Sr. by Iraqi refugees in Belgium for alleged war 

crimes committed during the first Gulf War.  As a result, the U.S. government openly intervened and sided 

with Israel on the matter of universal jurisdiction.114 The U.S. employed not only diplomatic pressure, but 

also economic pressure, which it was in a significantly better position to do than Israel, as rumors spread that 

106  Spain Submission to U.N. GAOR, Sixth Committee, 71st Sess., supra note 14, at 4. 
107  Spain Submission to U.N. GAOR, Sixth Committee, 66th Sess., supra note 16, at 11–12. 
108  Id. at 2. 
109  Id. at 12. 
110 	 Act	of	1999	Concerning	the	Punishment	of	Grave	Breaches	of	International	Humanitarian	Law	art.	7	(Belg.),	Refworld	(unofficial	translation),	available	at	http://www.refworld.
org/docid/3ae6b5934.html. 
111  Michael Verhaeghe, The Political Funeral Procession of the Belgian UJ Statue, in International Prosecution of Human Rights Crimes 139, 139–40 (Wolfgang Kaleck, Michael 
Ratner, Tobias Singelnstein & Peter Weiss eds., 2007). 
112  Sharon had been declared in 2003 to have immunity, so the trial proceeded with the other defendants. 
113  Verhaeghe, supra note 37, at 140. 
114  Id. at 141. 
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the U.S. would move NATO headquarters out of Belgium.115

The Belgian Prime Minister then proposed that the government be able to transfer certain cases to other 

countries (referred to as the “Bush clause”).  At first, the Bush clause would have kept the Sabra and Shatila 

case in Belgian courts, but eventually the Prime Minister’s office made changes that allowed the case to be 

transferred.116 The socialist party, in an effort to stop the Bush clause, referred the matter to the Council of 

State. Although the Council of State rejected the Bush clause as an unacceptable political interference with 

judicial matters, politicians were too strongly in favor of the clause at this point, and it was adopted.117

Yet the U.S. was not convinced that the Bush clause would stand up upon review, partly due to the Council of 

State’s opinion.  On May 14, 2003, another complaint was filed, this time against Tommy Franks, who was 

then the Commander of U.S. Central Command and responsible for all troop operations in the second Iraq 

War.  U.S. Secretary of Defense Rumsfeld responded that the U.S. was not willing to invest in a new NATO 

headquarters unless it could be assured that U.S. officials would not be subject to the universal jurisdiction 

provisions of the War Crimes Law.118 Finally, a working group was formed to revise the universal jurisdiction 

provisions in the War Crimes Law, and Parliament approved their changes in approving the Statute of August 

5, 2003.119 The amendments required that any investigations be initiated solely at the request of the federal 

prosecutor (previously, victims could request investigations), unless the offense was committed at least partly 

in Belgium or the alleged perpetrator is a Belgian national or resides primarily in Belgium.120

Though the circumstances were different between Spain and Belgium, the universal jurisdiction statutes in 

both countries fell victim to prevailing political conditions, with Belgium being particularly vulnerable to 

international pressure due to the presence of international institutions there.  Considering that these were 

two of the most active countries in pursuing universal jurisdiction cases, the changes to their respective 

universal jurisdiction laws also meant a significant loss for the overall development of universal jurisdiction 

proceedings in Europe.

  

115  Id. at 141–42. 
116  The initial proposal would have had the Bush clause apply only to complaints raised after the entry into force of the Rome Statute.  The Sabra and Shatila case was raised in 2001, 
so	it	would	not	have	qualified	for	transfer.		The	cutoff	date	was	subsequently	removed	from	the	Bush	clause,	which	therefore	made	the	Sabra	and	Shatila	case	eligible.	
117  Verhaeghe, supra note 37, at 142–43. 
118  Id. at 143. 
119  Id. at 144. 
120  U.N. GAOR, Sixth Committee, 65th Sess., Observations by Belgium on the Scope and Application of the Principle of Universal Jurisdiction ¶ 15 (2010) [hereinafter Belgium 
Submission to U.N. GAOR, Sixth Committee, 65th Sess.], available at http://www.un.org/en/ga/sixth/65/ScopeAppUniJuri_StatesComments/Belgium_E.pdf 
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3. Practical Roadblocks to Universal Jurisdiction Prosecutions

Besides political pressures, in some countries a lack of resources, overly broad use of prosecutorial discretion, 

and/or liberal interpretations of immunity laws often prevented universal jurisdiction statutes from having 

meaningful effect, even when the universal jurisdiction statute was fairly broad in scope.

  3.1 Investigative Resources

In many countries, evidence gathering, including obtaining witness testimony, is directed by an investigating 

authority or investigative judge, rather than by the parties.  Because international crimes can be especially 

complex and involve multiple national jurisdictions, their prosecution imposes additional burdens on the 

investigative capacity of the court, which the court may not be willing or ready to take on.  In France, for 

example, a specialized section was created in 2010 inside the Section des Recherches of the police to work 

on grave international crimes, but the unit only had three full time officers.121  Although the three officers 

were able to call on the other staff members in the Section des Recherches, this still appeared to be seriously 

insufficient, considering that they were dealing with approximately 18 cases from Rwanda alone at that 

time.122 In addition, the European Court of Human Rights had previously criticized France in 2004 for how 

slowly its prosecutors had been handling the Rwandan cases.123  Thus, the evidence gathering procedures 

used in many European countries can have a significant impact on the prosecution of grave international 

crimes.  Insufficient support for investigating authorities is likely to create significant delays in prosecution, 

perhaps to the point that the prosecution will never happen at all simply for lack of resources to investigate.

  3.2 Prosecutorial Discretion

Another factor that can impede universal jurisdiction prosecutions is the grant of discretion to prosecutors to 

initiate investigations.  In Germany, a complaint was lodged in 2005 with the Federal Prosecutor in Karlsruhe 

against Uzbek Minister of the Interior Zakir (or Zokirjon) Almatov and 11 other members of the Uzbek 

Security Forces, alleging, among other things, torture, grievous bodily harm, murder and manslaughter.  

The VStGB, described above, provides for “pure” universal jurisdiction, so this case should not have been 

121  Redress & International Federation for Human Rights [FIDH], Extraterritorial Jurisdiction in the European Union: A Study of the Laws and Practice in the 27 Member States of the 
European Union 133 (Dec. 2010), http://www.redress.org/downloads/publications/Extraterritorial_Jurisdiction_In_the_27_Member_States_of_the_European_Union.pdf. 
122  Id. at 133–34.  
123  Id. at 134. 
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dismissed based on a lack of contact with Germany.  However, the Federal Prosecutor declined to initiate 

a case on the grounds that an investigation can only be initiated if German investigators can achieve a 

considerable level of success in laying the groundwork for prosecution (either in Germany or abroad), which 

was not the case here, since neither perpetrators nor victims were located in Germany.124  In effect, the 

Federal Prosecutor interpreted the VStGB so that it could only be used if the perpetrators spend enough time 

in Germany for an investigation to be carried out without their knowledge, and the investigation must be able 

to lead to “results justifying strong suspicion.”125 Although the VStGB specifically disavows any requirement 

that the punishable crimes maintain a connection to Germany, the Federal Prosecutor’s decision appears to 

have re-imposed such a requirement nonetheless.

  3.3 Immunity

Also in 2005, the Federal Prosecutor in Karlsruhe granted government immunity in a very broad manner 

in decisions relating to complaints of human rights violations committed by Chinese government officials 

against members of Falun Gong, and to complaints against Chechen Vice President Ramzan Kadyrov. In the 

Chechen case, the Federal Prosecutor extended immunity to the deputies of heads of state, and to officials of 

Chechnya, which is an autonomous province within Russia (and therefore the grant of immunity is at least 

questionable, since a grant of immunity to provincial-level officials is highly unusual). In the Falun Gong 

case, the Federal Prosecutor extended immunity not only to sitting heads of state, but also to former heads 

of state, for actions during their time in office.126 The Federal Prosecutor’s interpretation in the Falun Gong 

case in particular would make it extremely difficult, if not impossible, to prosecute high level government 

officials for serious international crimes, as it gives a carte blanche for heads of state to do anything they want 

while in office. 

In Arrest Warrant Case (Congo v. Belgium)127 the ICJ questioned immunity, finding that while governmental 

officials may have immunity in respect to legal actions under international law, this immunity was limited 

to the capacity in which their conduct was associated with the office they held. However, this notion of what 

is deemed to be official capacity and conduct which constitutes as private versus public action has been 

controversially dealt with in court judgments. 

124  Kaleck, supra note 10, at 109. 
125  Id. at 110. 
126  Id. 
127  Congo v. Belg. 2002 I.C.J. 1, ¶¶ 1, 14–l6. 
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In the Pinochet case, it was determined that when a government leader actions, regardless if they were 

carried out in a public or private capacity, constitute an international crime, they would not be immune from 

prosecution. Thus, allowing litigation under the doctrine of universal jurisdiction. 

In contrast, the United States Court of Appeal for the Ninth Circuit in the Saleh, et al. v. Bush, et al128 case, 

gave greater weight to the notion domestic immunity law under the Westfall Act over international treaties and 

customary international law. This was predicated on the fact that the government defendants were determined 

to be acting in an official capacity when serving the United States through the war in Iraq, thereby affording 

them protection from civil lawsuits by the Westfall Act. Similarly, the British high court held that former 

Prime Minister Anthony Blair could not be held liable for the crime of aggression against Iraq in the United 

Kingdom.129 This was founded on the basis that the crime of aggression was not domestically incorporated 

into British law, even if it was considered criminal under international law. Consequently, affording greater 

weight to domestic law, over international law.

4. Continued Innovation and Development of Universal Jurisdiction 

Practices

In spite of the various roadblocks in prosecuting universal jurisdiction cases, slow but steady improvements 

have been made in the practice of universal jurisdiction prosecutions, especially where evidence gathering 

is concerned. 

  4.1. Pre-emptive Information Gathering

Considering the difficulty of obtaining evidence in a foreign jurisdiction many years after the alleged crimes, 

German war crimes unit officers have begun to conduct “structural investigations” with respect to several 

countries, particularly Libya, Syria, and several other countries currently in crisis or post-conflict situations.  
130These investigations aim to record details of crimes that have occurred in these countries and to identify 

victims and witnesses who are located in Germany for possible criminal cases in the future, rather than waiting 

128  Saleh v. Bush, 848 F.3d 880 (9th Cir. 2017). 
129   [2017] EWHC 1969 (Admin). 
130  Leslie Haskell, The Long Arm of Justice: Lessons from Specialized War Crimes Units in France, Germany, and the Netherlands, Human Rights Watch (Sept. 16, 2014), https://
www.hrw.org/report/2014/09/16/long-arm-justice/lessons-specialized-war-crimes-units-france-germany-and. 
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for complaints to arise many years after the occurrence of the crimes.131  In essence, German authorities are 

gathering evidence in “real-time or soon after the events,” in the hope that this will reduce the difficulty of 

gathering evidence in future prosecutions.  Additionally, since late 2013, German immigration officers have 

given forms to Syrian asylum seekers asking if they have witnessed war crimes and whether they can provide 

names.132

  4.2. Coordination Between Immigration Authorities and 

  Prosecutorial Authorities

Some countries have coordinated information sharing between immigration authorities and prosecutorial 

authorities, as asylum seekers may have witnessed or been victims of war crimes and other serious offenses.  

In rare cases, individuals seeking asylum may have actually committed serious offenses themselves, which 

are discovered during the immigration screening process. The Netherlands created a specialized unit in its 

immigration agency in 1998 in response to criticism over the number of suspected Afghan war criminals 

seeking asylum.133 This type of specialized immigration unit is often called a “1F Unit,” after Article 1F 

of the 1951 UN Convention on the Status of Refugees, which lays out the grounds under which countries 

may deny refugee status. The Dutch 1F Unit investigates approximately 120 to 150 asylum applicants each 

year, and denies refugee status in roughly 20 percent of cases.134 When refugee status is denied, the Dutch 

1F Unit sends the file of the denied individual to prosecutors in the specialized war crimes unit.135  Because 

the standard for denying refugee status is different from the standard for criminal prosecutions, not all of the 

referred individuals are tried in court.136 As of September 2014, information provided by the Dutch 1F Unit 

has led to successful prosecutions in at least three cases.137

While cooperation between immigration authorities and criminal prosecutors has proven to be beneficial, 

special care must be taken to prevent abuse or potential conflicts.  Under the Dutch system, the immigration 

agency makes the determination regarding grants of refugee status; prosecutors receive files after the 1F Unit 

has already determined that the individual is not eligible for refugee status.138 By contrast, in Germany, if the 

131  Id. 
132  Haskell, supra note 53. 
133  Id. 
134  Id.  
135  Id. 
136  Id. 
137  Id. 
138  Haskell, supra note 53. 
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1F Unit finds evidence that a person may be guilty of serious international crimes, the case is referred to the 

police for investigation, and the asylum process is put on hold pending the results of the police investigation.139 

If the police find evidence of serious international crimes committed by the individual, then the individual 

is returned to his or her home country, even if prosecutors choose not to pursue the case.  Only when the 

police cannot confirm that the individual is implicated in the commission of serious international crimes do 

the immigration officials make the decision regarding refugee status.140  Allowing the police to grant or deny 

refugee status could be problematic, both because it confuses the roles of law enforcement and immigration 

services and because it could be abused, for example, if law enforcement officials are overzealous.

  4.3. Special Adaptations For Universal Jurisdiction Prosecutions

As countries gain more experience with prosecuting international crimes, some have found it beneficial to 

make adaptations to the organization of their prosecution, investigation, and/or judicial systems.  For example, 

the Netherlands has perhaps the most developed and well-funded organizational structure for prosecuting 

grave international crimes, with specialized prosecutors, police, investigative judges, and trial and appellate 

judges who work solely on these types of cases.141  Nine EU countries have established specialized or semi-

specialized war crimes units within their police and/or prosecution organizations.142 The rationale behind 

creating specialized units for prosecution and investigation, and even having specialized trial and appellate 

judges, is that these offices are typically not accustomed to the special demands that prosecuting grave 

international crimes poses.  For example, investigators will have to learn how to gather evidence from a foreign 

country, perhaps even working temporarily in that country, and work with witnesses who have a completely 

different cultural and linguistic background from themselves.  Prosecutors, who are typically responsible for 

deciding whether to open an investigation, should be knowledgeable not only about the laws concerning the 

criminal acts committed, but also about the various treaties and other obligations the jurisdiction may have 

with respect to enforcement.  And judges should be familiar with international law and treaties and be able 

to apply them properly.  Channeling these types of cases towards professionals who are experienced with the 

prosecution of grave international crimes means that the legal system is not overwhelmed by these demands 

each time such a prosecution occurs.  It also means that they are less likely to make mistakes, like failing to 

139  Id. 
140  Id.
141  Haskell, supra note 53. 
142 Members of the Genocide Network, Eurojust (last visited Jul. 20, 2017), http://eurojust.europa.eu/Practitioners/Genocide-Network/Pages/members.aspx. 
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vet interpreters properly, as investigators in the Netherlands have unfortunately done before.143

In addition to these adaptations in the legal system, some coordination with the foreign ministry or a similar 

high-level government office can be beneficial.  In the Netherlands, the Ministry of Justice Department for 

International Legal Assistance in Criminal Matters forwards the war crimes units’ judicial cooperation requests 

to other countries, and likewise handles other countries’ incoming requests.144  The German government at 

one point had a liaison officer in its embassy in Rwanda who provided practical assistance, like arranging 

travel logistics for witnesses. The liaison officer could also assist when witness intimidation was an issue, 

though practically speaking the ability to help in such cases was somewhat limited.145

  4.4. Knowledge Sharing Among EU Countries

Pursuant to Council of the EU Decision 2002/494/JHA, a network of “contact point[s]” was created “for the 

exchange of information concerning the investigation of genocide, crimes against humanity and war crimes,” 
146which became known as the EU “Genocide Network” or the “Network.” The main goals of the EU Genocide 

Network are to “strengthen the EU’s engagement in combating impunity for core international crimes and 

to provide greater support to Member States” and to “contribute to and, where needed, develop the practice 

of national authorities in combating impunity at national level by identifying concrete measures that will 

support national authorities in the investigation and prosecution of core international crimes.”147 Members 

of the Network produce expert papers on various topics and meet twice a year to “exchange operational 

information, knowledge, problem-solving techniques and practical examples.”148  Besides the EU members 

of the Network, there are also four observer countries—Canada, Switzerland, Norway, and the U.S.149

The Network has allowed prosecutors in different countries to forge beneficial relationships with each other.  

For example, Norwegian prosecutors were able to work directly with a Belgian contact for information 

143  Haskell, supra note 53.  In one particularly shocking incident, Dutch investigators found out that their interpreter was actually related to the suspect, and caught the two talking to 
each other on a wiretap.  While it seems that the investigators did attempt to vet the interpreter thoroughly, there may be unexpected challenges when dealing with an unfamiliar foreign juris-
diction.  As specialized units gain more experience, these types of mistakes can be expected to decrease.  On the other hand, a failure to develop a corps of investigators who are experienced 
with serious international crimes could lead to the same mistakes being repeated over and over again. 
144  Haskell, supra note 53.  
145  Id. 
146  2002/494/JHA: Council Decision of 13 June 2002 setting up a European network of contact points in respect of persons responsible for genocide, crimes against humanity and war 
crimes art. 1, O.J. L 167, 26/06/2002 P. 0001-0002. 
147  Eurojust, Strategy of the EU Genocide Network to Combat Impunity for the Crime of Genocide, Crimes Against Humanity and War Crimes Within the European Union and its 
Member States 6 (Nov. 2014) [hereinafter Eurojust, Strategy of the EU Genocide Network to Combat Impunity], available at http://eurojust.europa.eu/doclibrary/genocide-network/genocide-
network/Strategy%20of%20the%20EU%20Genocide%20Network%20(November%202014)/Strategy-Genocide-Network-2014-11-EN.pdf. 
148 Activities of the Genocide Network, Eurojust (last visited Jul. 20, 2017), http://eurojust.europa.eu/Practitioners/Genocide-Network/Network-Activities/Pages/Activities.aspx. 
149  Members of the Genocide Network, Eurojust, supra note 65. 
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regarding a suspect, “rather than going through lengthy rogatory mission procedures.”150  Besides increasing 

cooperation among EU member states, the Network has also inspired the African Union to create a similar 

network for prosecutors in its countries.151

While there is debate regarding whether immigration officials should be part of the Network,152 the Network 

nonetheless encourages specialization within national immigration services to better handle cases of serious 

international crimes.153  Along those lines, the Dutch 1F unit has undertaken a project to gather information 

concerning serious international crimes in the Middle East, and is working to develop materials to assist 

immigration officials in the Netherlands and other countries with respect to 1F cases.154  

As coordination among European countries increases, and best practices are further developed and shared, 

the hope is that the prosecution of serious international crimes in Europe will become both more efficient and 

successful, which in turn will hopefully promote greater acceptance and enthusiasm for universal jurisdiction 

prosecutions in European countries.

B. Special Considerations For Universal 

Jurisdiction Prosecutions in Europe

The prosecution of serious international crimes in European countries, through the use of universal jurisdiction 

statutes, combines national laws with European and international laws.  The EU and other international 

bodies add further layers of precedent and authority onto national legal systems in Europe, which often 

appears confusing to outside practitioners.  Moreover, the way that criminal prosecutions are handled in civil 

law systems has a great impact on the prosecution of universal jurisdiction cases, particularly with respect 

to the evidence gathering process.  In this section, we have highlighted a few important characteristics of 

prosecuting grave international crimes using universal jurisdiction statutes in European countries.

150  Redress & FIDH, supra note 47, at 62. 
151  Haskell, supra note 53. 
152  Id. 
153  Eurojust, Strategy of the EU Genocide Network to Combat Impunity, supra note 70, at 33–35. 
154  Eurojust, Strategy of the EU Genocide Network to Combat Impunity, supra note 70, at 33–35. 
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1. Overlapping Laws and Treaties

Prosecution of serious international crimes can be especially complicated in Europe due to the many layers 

of laws and treaties which need to be considered, in addition to the relevant universal jurisdiction statute. 

Prosecutors and judges in EU member states need to consider, among other things: 1) the relevant universal 

jurisdiction statute and criminal procedural laws; 2) other domestic laws that may separately criminalize 

certain serious international crimes; 3) national constitutional law and other domestic rulings; 4) the Rome 

Statute and other international treaties concerning grave international crimes; 5) domestic laws or rulings 

concerning how such treaties are implemented domestically; 6) the rulings of international courts, like the 

International Criminal Court (ICC), the European Court of Justice, or the European Court of Human Rights; 

and 7) bilateral and multilateral treaties, including relevant mutual assistance treaties between nations.  The 

following is a more in-depth discussion of a few of these considerations.

  1.1 Separate Domestic Criminal Statutes

In some countries, the various grave international crimes may have been criminalized under the country’s 

laws at different times, resulting in a disparity in treatment of different crimes.  For example, in France, 

the criminal code was amended to implement the provisions of the Rome Statute in 2010.  But prior to 

that, French courts already had jurisdiction over torture and enforced disappearance committed outside of 

France, and over genocide, crimes against humanity, and war crimes committed in the former Yugoslavia 

or Rwanda, and these provisions of the criminal code still stand.155  The result is an enforcement scheme for 

grave international crimes whereby torture, enforced disappearance, and crimes committed in the former 

Yugoslavia and Rwanda are treated differently with respect to jurisdiction than other crimes under the Rome 

Statute.156

  1.2. Domestic Court Rulings and National Constitutional Law

Besides specific statutory provisions, there are also particular legal issues that are often relevant to the 

prosecution of universal jurisdiction cases in European countries.

155 	 Human	Rights	Watch,	The	Legal	Framework	for	Universal	Jurisdiction	in	France	1	(2014),	https://www.hrw.org/sites/default/files/related_material/IJ0914France_0.pdf.	In	these	
cases, French courts were given jurisdiction due to the implementation of the Convention against Torture and UN Security Council Resolutions 827 and 955 to establish the International Crimi-
nal Tribunals for the former Yugoslavia and Rwanda, respectively.  
156  Human Rights Watch, Legal Framework for Universal Jurisdiction in France, supra note 78, at 2. 
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Double Criminality

Some countries may require that the crime being prosecuted also have been a crime at the time and in the 

place that the underlying acts were committed—a requirement referred to as “double criminality.”  France 

provides a strange example.  In general, there is no double criminality requirement in France with respect 

to crimes committed in the former Yugoslavia and Rwanda, torture, and enforced disappearance.157  For all 

other grave international crimes, there is a double criminality requirement.  Yet despite there being no such 

requirement for crimes committed in Rwanda, French courts have repeatedly refused to extradite suspects 

for prosecution for genocide in Rwandan courts, at least partly on the grounds that genocide was not a crime 

in Rwanda during the time of the alleged offenses,158 so apparently these individuals must be tried in French 

courts.

Subsidiarity

Subsidiarity is a rather ambiguous idea, made even more confused by its application in specific legal orders 

in ways that have strayed from its traditional theoretical meanings.  One conception of subsidiarity is that 

it refers to “how to allocate or use authority within a political or legal order, typically in those orders that 

disperse authority between a centre and various member units.  The principle [of subsidiarity] holds that the 

burden of argument lies with attempts to centralize authority.”159  In some ways, this notion is similar to the 

principle of federalism in the U.S. legal context.  But subsidiarity is also rooted in the idea that the “‘higher’ 

groupings exist not just for their own sake but to assist the smaller, more limited associations in realizing their 

tasks.”160  And not only that, but all of society, “from the family to the state and the international order, ought 

ultimately to be at the service of the human person.”161  Subsidiarity is therefore “paradoxical,” simultaneously 

restraining and empowering the centralization of authority.162  It concerns itself with centralized forms of 

power, but it is ultimately about aiding the human individual.

However, some Europeans countries have developed an unusual application for the subsidiarity principle, 

157  Id. at 4. 
158  Id. 
159  Andreas Follesdal, The Principle of Subsidiarity as a Constitutional Principle in International Law 6 (Jean Monnet, Working Paper No. 12/11, 2011), http://www.jeanmonnetpro-
gram.org/wp-content/uploads/2014/12/JMWP12Follesdal.pdf. 
160  Paolo G. Carozza, Subsidiarity as a Structural Principle of International Human Rights Law, 97 Am. J. Int’l L. 38, 43 (2003). 
161  Id. at 42. 
162  Id. at 44. 
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essentially using it as an excuse not to prosecute and in the process confusing the (admittedly vague) concept 

of subsidiarity with concepts of state sovereignty.  In 2005, the German Federal Prosecutor decided not to 

pursue a case against former U.S. Secretary of Defense Donald Rumsfeld and nine others related to the abuse 

of prisoners at Abu Ghraib.163  The Federal Prosecutor relied on the fact that there had been pending courts 

martial proceedings in the U.S. related to detainee abuse as evidence that a prosecution in Germany would 

conflict with proceedings in the U.S.164 But the U.S. courts martial proceedings were not against Rumsfeld or 

any of the other individuals in the complaint.165  Rather, the Federal Prosecutor relied merely on the pending 

U.S. investigation of the “‘complex’ as a whole” as justification for not pursuing the complaint.  But a country 

does not relinquish its duty to ensure justice with respect to grave international crimes when it relinquishes 

jurisdiction to another country or an international body pursuant to the subsidiarity principle.  Rather, the 

relinquishment of jurisdiction should promote the country’s duty to see that justice is served.  Unfortunately, 

in this case, the courts martial proceedings only dealt with 11 lower level military officers, most of whom 

were eventually given light punishments,166 and the German prosecutor arguably failed to ensure that justice 

be served.  Moreover, the issue did not concern the relationship between Germany and a more centralized 

authority, like the UN or the EU, so even an argument in favor of efficiency through centralization is dubious.  

Misuse of the subsidiarity principle is also present in universal jurisdiction laws.  For example, in France, 

except for crimes committed in Rwanda and the former Yugoslavia, French prosecutors must first determine 

that no other national or international court has “asserted jurisdiction over a suspect or has requested the 

person’s extradition before opening an investigation” into grave international crimes.167  On the one hand, it 

seems proper to cede jurisdiction to, for example, the country where the crimes were committed.  However, 

in the “Disappeared of the Beach” case brought in France in 2001 against high-level Congolese officials, 

news of the proceedings in France spurred the Congolese government and courts to announce their interest 

in starting their own investigation, which many believe was a move designed to make French officials stop 

their proceedings, without any intention of actually providing justice to the victims, who wanted the French 

proceedings to continue.168

163  Kaleck, supra note 10, at 105. 
164  Kaleck, supra note 10, at 110. 
165  Redress & FIDH, supra note 47, at 25–26. 
166  Noah Bierman, Few Have Faced Consequences for Abuses at Abu Ghraib Prison in Iraq, L.A. Times (Mar. 17, 2015, 4:00 AM), http://www.latimes.com/nation/la-na-abu-ghraib-
lawsuit-20150317-story.html. 
167  Human Rights Watch, Legal Framework for Universal Jurisdiction in France, supra note 78, at 3. 
168  Redress & FIDH, supra note 47, at  26–27. 
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Furthermore, French prosecutors must explicitly ask the ICC to decline jurisdiction, which “appears at odds 

with the principle of complementarity,”169 since the Rome Statute views the ICC as a court of last resort that 

should be used only when nations fail to prosecute grave international crimes.  This requirement introduces a 

“hot potato” dynamic between the ICC and nations, with each side apparently taking the view that the other 

should be primarily responsible for such prosecutions.

Presence of the Accused in the Jurisdiction

Despite the existence of universal jurisdiction statutes that speak in broad terms and do not impose requirements 

regarding the location of the accused, the overall trend seems to be to require that the accused be present in 

the country asserting jurisdiction before proceedings commence.  Spanish law, for example, was changed to 

impose exactly such a requirement on “universal” jurisdiction cases.170  The decision of the German Federal 

Prosecutor in Karlsruhe regarding complaints against the Uzbek Minister of the Interior and other Uzbek 

officials also required that the accused individuals be present in Germany.171

On the other hand, there are a few countries that permit in absentia trials, at least in certain cases.  

Czechoslovakia,172 Estonia,173 France,174 Italy,175 Lithuania,176 the Netherlands,177 Poland,178 and Portugal179 

provide at least limited avenues for in absentia prosecutions, though typically not for universal jurisdiction-

type crimes.  Such prosecutions do occasionally take place, however, as was the case with Ely Ould Dah, a 

Mauritanian national who was convicted in absentia of torture in French courts following his escape from 

France.180

169 Human Rights Watch, Legal Framework for Universal Jurisdiction in France, supra note 78, at 3.
170  Spain Submission to U.N. GAOR, Sixth Committee, 71st Sess., supra note 14, at 1. 
171  Kaleck, supra note 10, at 109. 
172  Redress & FIDH, supra note 47, at 102. 
173  Id. at 116. 
174  Id. at 132. 
175  Id. at 166. 
176  Id. at 173. 
177  Id. at 194. 
178  Redress & FIDH, supra note 47, at 210. 
179  Id. at 215. 
180	 Appel	pour	l’extradition	de	Ely	Ould	Dah,	FIDH	(June	30,	2006),	https://www.fidh.org/fr/themes/actions-judiciaires/actions-judiciaires-contre-des-individus/Affaire-Ely-Ould-
Dah/Appel-pour-l-extradition-de-Ely. 
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  1.3. European Court of Justice and European 

  Court of Human Rights Rulings

Finally, a brief mention should be made regarding the European Court of Justice (ECJ) and the European 

Court of Human Rights (ECtHR), as this is a particular point of confusion for practitioners unfamiliar with 

European legal systems.  The ECJ’s “primary task is to examine the legality of EU measures and ensure the 

uniform interpretation and application of EU law.”181  Thus, where human rights and grave international 

crimes are concerned, the ECJ has the final say regarding the legality of a law or action under EU law.  The 

ECtHR “rules on individual or State applications alleging violations of the civil and political rights set out in 

the European Convention on Human Rights,”182 which is commonly abbreviated as ECHR or referred to as 

the “Convention.” The ECHR and ECtHR are separate from the EU and its laws, treaties, etc., and thus also 

separate from the ECJ.183 However, all EU member states have also ratified the ECHR, and therefore they are 

all bound by the ECHR and by ECtHR rulings regarding the ECHR.184  Accordingly, a prosecutor or a judge 

in an EU country who is dealing with a case involving grave international crimes will need to look separately 

at ECJ and ECtHR rulings, as both are binding on each of the EU member states.  The ECHR and ECtHR 

also bind many countries that are not part of the EU.185

2. Practical Considerations

The final topic in this overview of European prosecutions of universal jurisdiction cases highlights certain 

procedural matters that arise in these proceedings.

  2.1 Civil party Proceedings and Other Rights of Victims

In some countries, victims may be able to take a more active role in pushing for prosecution. For example, 

in France, for the crimes of torture, enforced disappearance, and crimes committed in Rwanda and the 

former Yugoslavia, victims may file civil party complaints directly with investigative judges.186 Then, the 

181  Court of Justice of the European Union, Court of Justice: Presentation, https://curia.europa.eu/jcms/jcms/Jo2_7024/en/ (last visited Feb. 28, 2017).  The ECJ is actually a subsid-
iary of the Court of Justice of the European Union (CJEU), which is an umbrella organization for the two main EU courts, the Court of Justice (which is commonly known as the ECJ) and the 
General Court, which deals more with commercial matters.
182 European Court of Human Rights, The Court in Brief 2, http://www.echr.coe.int/Documents/Court_in_brief_ENG.pdf (last visited Feb. 28, 2017).  
183  Id. at 1.  
184  Do Not Get Confused, Council of Europe, http://www.coe.int/en/web/about-us/do-not-get-confused (last visited Jul. 20, 2017).  The ECHR and ECtHR are both initiatives of the 
Council of Europe.  All signatories to the ECHR are part of the Council of Europe, which is not to be confused with the European Council (an EU body). 
185  Our Member States, Council of Europe, http://www.coe.int/en/web/about-us/our-member-states (last visited Jul. 20, 2017). 
186  Human Rights Watch, Legal Framework for Universal Jurisdiction in France, supra note 78, at 5. 
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investigative judge is required to ask the prosecutor to support or oppose the opening of an investigation, 

but the prosecutor’s opinion is not binding on the investigative judge, whose eventual decision is appealable 

by both the victim and the prosecutor to the courts.187 But in practice, parties also file complaints with the 

prosecutor directly, because the prosecutor can act more quickly than the investigative judge.188

  2.2 Stages of Prosecution

The stages of a prosecution in a typical European jurisdiction (complaint, investigation, prosecution, 

judgment and sentencing) do not have perfect analogues to the stages of a criminal case prosecuted in a 

U.S. court.  Verhaeghe argues that one of the factors leading to the amendments to the Belgian universal 

jurisdiction statute was the misunderstanding by foreign authorities that a criminal complaint under Belgian 

law is essentially a private action, without official character, until the court issues arrest warrants or formal 

notices of suspicion, and the misunderstanding was compounded by the failure of the Belgian government 

to explain this important difference.189 In effect, authorities outside of Belgium may have overreacted to 

criminal complaints filed against officials from their respective countries, and their intense pressure on the 

Belgian government to change the universal jurisdiction law was the unfortunate result of their overreaction.

  2.3 Evidence Gathering

Perhaps the largest and most crucial procedural difference between most European criminal justice systems 

and the U.S. system is the investigation stage used in civil law legal systems.  Civil law jurisdictions generally 

use court or police investigators, working under the guidance of investigative judges, to gather evidence for 

the trial, rather than using discovery by the parties.190 In other words, the parties (i.e. the victims and the 

defendants) have more limited roles in gathering evidence for trial.  Because many countries do not have 

adequate resources to investigate international crimes, the requirement that the investigator’s office handle 

all evidence gathering may hamper the ability to prosecute grave international crimes, though the use of 

an investigative judge or officer to handle the evidence gathering process is not inherently favorable or 

unfavorable to either the victims or the defendants.  Regardless, it is important to understand that in a typical 

civil law jurisdiction, a great deal of the “trial” actually takes place during the investigation stage.191

187  Id. at 10. 
188  Id. at 6. 
189  Verhaeghe, supra note 37, at 145.  
190	 U.S.	Dept.	of	Justice,	International	Legal	Systems	–	An	Introduction	8,	https://www.justice.gov/nsd-ovt/page/file/934636/download	(last	visited	Feb.	28,	2017).	
191  Id. 


